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United States Court of Appeals foif the 

District of Columbia 

i 

_ j 

No. 6350. 

Reuben Aaronson et al., Appellants, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

District Court Docket 2118. j 

In the matter of the acquisition of part of assessment and 
taxation lots 800 and 801 in Square 574, all of the pri¬ 
vately owned land in Square 575, part of Lots 1 apd 2 in 
Edward Wvlie and Margaret Hetsel’s Subdivision of 
part of Square 630 as per plat recorded in Liber H. 
D. C., folio 35, of the records of the Office of the Surveyor 
of the District of Columbia, and part of assessment and 
taxation lot 818 in Square 630, part of original lbt 1 in 
Square 631, all of the privately owned land in th^ West¬ 
ern half of Square 633, and all of the privately owned 
land in Reservation 12, in the City of Washingtojn, Dis¬ 
trict of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Filed Julv 13,1931. 

In the Supreme Court of the District of Columbia, Holding 
a Special Term as a District Court of the United 
States. 

District Court Docket No. 2118. 

In the matter of the acquisition of part of assessment and 
taxation lots 800 and 801 in Square 574, all of the pri¬ 
vately owned land in Square 575, part of Lots 1 and 2 in 
Edward Wylie and Margaret Hetsel’s Subdivision of 
part of Square 630 as per plat recorded in Liber H. D. C., 
folio 35, of the records of the Office of the Surveyor of 
the District of Columbia, and part of assessment and 
taxation lot 818 in Square 630, part of original lot 1 in 
Square 631, all of the privately owned land in the western 
half of Square 633, and all of the privately owned land in 
Reservation 12, in the City of Washington, District of 
Columbia. 

Petition . 

The petition of the United States of America, brought 
by Leo A. Rover, United States Attorney for the District 
of Columbia, acting under the instructions of the Attorney 
General of the United States and at the request of the 
Commission for the Enlarging of the Capitol Grounds, 
respectfully shows as follows: 

I. 

That the Act of Congress approved April 11, 1928, c. 350, 
(45 Stat. L. 420) provides as follows: 

That the Vice President of the United States, the 
Speaker of the House of Representatives of the United 
States, the chairman and ranking minority member of the 
Senate Committee on Public Buildings and Grounds, the 
chairman and ranking minority member of the House Com¬ 
mittee on Public Buildings and Grounds, the minority 
leader of the Senate, the minority leader of the House of 
Representatives and the Architect of the Capitol, are 
herebv created a commission to be known as the Commis- 
sion for the Enlarging of the Capitol Grounds. The 

2 commission is authorized to consider plans and esti¬ 
mates for the creation of a park area to enlarge the 
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Capitol Grounds, including the plans showing the orjginal 
scheme for the development of this area, and the alterna¬ 
tive scheme for the development of this and added areas, 
and to recommend to the Congress such original and ialter- 
native plans or schemes with estimates of costs thefefor, 
together with recommendations for the purchase of! such 
areas as may be considered necessary to give to the iplans 
for the enlargement of the Capitol Grounds a suitablejland¬ 
scape treatment for the Capitol Building in relation tjo the 
landscape treatment with the proposed arrangement of 
the Mall area. 

Sec. 2. If the Commission is unable to submit a| final 
report before the expiration of the Seventieth Congress, 
those Members of the House of Representatives whp are 
members of the Commission at the date of expiratipn of 
such Congress, if Members-elect to the succeeding Con¬ 
gress, shall continue as members of such commission until 
their successors are determined by the organization cff the 
House of Representatives of the Seventy-first Congress. 

II. 

That the Act of Congress approved March 4, 19$9, c. 
708, (45 Stat. L. 1694) provides, among other thingjs, as 
follows: 

Sec. 2. For the purposes of this Act the Architect ojf the 
Capitol is authorized, under the direction of the [com¬ 
mission— 

(1) To acquire, on behalf of the United States, by pur¬ 
chase, condemnation, or otherwise, all or any part of the 
privately owned lands, including buildings and other struc¬ 
tures, in lot S00 of square numbered 574; square numbered 
575; lots 1, 2, and 818 of square numbered 630; Lot 1 of 
square numbered 631; the western half of square numbered 
633; and reservation numbered 12, as such squares! and 
reservation appear on the records of the office of the! sur¬ 
veyor of the District of Columbia as of the date of thp ap¬ 
proval of this Act. Any condemnation proceedings insti¬ 
tuted under authority of this Act shall be in accordance 
with the provisions of section 3 of the Act entitled 44 Ai| Act 
making appropriations for sundry civil expenses oft the 
Government for the fiscal year ending June 30, 1891, and 
for other purposes,” approved August 30, 1890, as 
amended. 
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Sec. 6. There is hereby authorized to be appropriated the 
sum of $4,912,414, or so much thereof as may be necessary, 
to enable the Commission for the Enlarging of the 
3 Capitol Grounds to carry out the provisions of this 
Act relating to the enlarging of the Capitol Grounds. 
Appropriations made under authority of this section shall 
be disbursed by the disbursing officer of the Department of 
the Interior. 

III. 

That the Act of Congress approved March 4, 1931, Public 
No. 849—71st Congress, provides as follows: 

That paragraph (1) of section 2 of the Act entitled “An 
Act to provide for the enlarging of the Capitol Grounds,” 
approved March 4, 1929, as amended, is amended by adding 
after the first sentence thereof the following: “The Archi¬ 
tect of the Capitol is authorized to acquire in like manner 
for such purposes all or any part of the lands, including 
buildings or other structures, in lot 801 of square 574 and 
lot 821 of square 630 as such squares appear on the records 

of the office of the Survevor of the District of Columbia as 

•/ 

of the date of the approval of this amendatory Act. 

IV. 

That the Act of Congress approved June 23, 1930, c. 576 
(46 Stat. L. 800), provides as follows: 

That the last sentence of subdivision (1) of section 2 of 
the Act entitled “An Act to provide for the enlarging of 
the Capitol Grounds,” approved March 4, 1929, is amended 
to read as follows: “Any condemnation proceedings in¬ 
stituted under authority of this Act shall be in accordance 
with the provisions of the Act entitled 4 An Act to provide 
for the acquisition of land in the District of Columbia for 
the use of the United States’ approved March 1,1929 (U. S. 
C., Supp. Ill, title 40, ch. 7).” 

V. 

That the Act of Congress approved March 1, 1929, en¬ 
titled “An Act to provide for the acquisition of land in the 
District of Columbia for the use of the United States”, pro¬ 
vides as follows: 
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That whenever the head of any executive department or 
independent bureau, or other officer of the United States, 
or any board or commission of the United States, herein¬ 
after referred to as the acquiring authority, has 
4 been, or hereafter shall be, authorized by law to 
acquire real property in the District of Columbia for 
the construction of any public building or work, or for 
parks, parkways, public playgrounds, or any other public 
purpose, such acquiring authority shall be, and hereby is, 
authorized to acquire the same in the name of the United 
States by condemnation under judicial process whenever in 
the opinion of such acquiring authority it is necessary or 
advantageous so to do; and in every such case the Attor¬ 
ney General of the United States, upon the request oi} such 
acquiring authority, shall cause a proceeding in rei{n for 
such condemnation to be instituted in the Supreme Court 
of the District of Columbia, holding a special term! as a 
district court of the United States, which court is hereby 
vested with jurisdiction of all such cases of condemnation 
with full power to hear and determine all issues of law and 
fact that may arise in the same. 

VI. 

That the Act of Congress approved June 6, 1930, <}. 470 
(46 Stat. L. 504, 513), among other things, makes thje fol¬ 
lowing appropriation: 

For enlarging and improving the Capitol Grounds in ac¬ 
cordance with the Act entitled “An Act to provide fdr the 
enlarging of the Capitol Grounds,” approved March 4, 
1929 (45 Stat., p. 1694), including reimbursement to the 
District of Columbia for survevs in connection with such 
work, $4,763,893, to remain available until expended, of 
which sum $1,200,000 shall be available immediately.! 


The Commission for the Enlarging of the Cqpitol 
Grounds, created by the Act approved April 11, 19^8, c. 
350 (45 Stat. L. 420), having met and organized, fount}, and 
determined that it is necessary and advantageous tb ac¬ 
quire the lands hereinafter described for the purpose of 
carrying out the provisions of the Act approved March 4, 
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1929, c. 70S, (45 Slat. L. 1694,) and the Act approved March 
4, 1931, Public Xo. 849—71st Congress, for the Enlarging 
of the Capitol Grounds, and has accordingly endeavored to 
acquire the same by purchase from the owners, but has 
been unable to purchase the same at prices deemed by the 
said Commission to be reasonable and satisfactory. 
5 Said Commission has accordingly found and deter¬ 
mined thctt it is necessary and advantageous to the 
United States to acquire said lands by condemnation under 
judicial process,' and lias, therefore, requested the Attor¬ 
ney General of the United States to institute a proceeding- 
in rem for their acquisition in the Supreme Court of the 
District of Columbia, holding a special term as a District 
Court of the United States. 


Letter dated March 25, 1931, of the Honorable Charles 
Curtis, Vice President of the United States and Chairman 
of the said Commission, in which he advises the Attorney 
General that, in'view of the enactment of the Act of Con¬ 


gress approved March 4, 1931, Public 849—71st Congress, 
amending the Act of Congress approved March 4, 1929, c. 
708, (45 Stat. L. 1694), providing further for the acquisition 
of all or any part of Lot 801 in Square 574, and Lot 821 in 
Square 630, the Commission requests condemnation of 
those parts of lots thus authorized to be acquired as set 
forth in the previous letter. Said letter is annexed 
hereto, marked Exhibit “C” and made part of this peti¬ 
tion. The portions of said lots to be acquired are as fol¬ 
lows : 


Part of Lot 801 in Square 574: 

Beginning for the same in the west line of First Street, 
at the southeast corner of said Lot 801, and running thence 
with the south line of said lot 801, north 89 degrees 57' 30" 
west 41.91 feet, thence leaving said south line and run¬ 
ning north 47 degrees 10' 53" east 57.17 feet to the west 
line of First Street; thence with said west line, south 0 
degrees 02' 30" west 38.89 feet to the point of beginning, 
containing 814.94 square feet. 
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VIII. | 

That this proceeding is accordingly instituted 

6 pursuant to such request of the Commission for the 
Enlarging of the Capitol Grounds; that the aufhority 

under which said lands are to be acquired is the above men¬ 
tioned Acts of April 11, 1928, c. 350, (45 Stat. L. 42(j,) and 
March 4, 1929, c. 708, (45 Stat. L. 1694,) as amended jby the 
Act of March 4, 1931, (Public No. 849—71st Congress,) 
and that the public use for which said lands, including all 
buildings and other structures, are to be acquired, is the 
public use in said Acts mentioned, that is to say, for the 
Enlarging of the Capitol Grounds. 

IX. 

That parts of assessment and taxation Lots 800 aijd 801, 
in Square 574 (herein designated and numbered fojr con¬ 
venience as Parcels I and II), and the names of the owners 
of said lands, so far as ascertainable by reasonable inquiry, 
and the names of the persons in actual and open possession 
of the same are described as follows: 

******* 

Parcel II. 

Part of Lots P and Q in Subdivision made by the Bal¬ 
timore and Ohio Railroad Company of lots in Square 574, 
recorded in Liber B, folio 18, of the records of the Office 
of the Surveyor of the District of Columbia, described by 
metes and bounds as follows: Beginning for the same at a 
point on the West line of First Street, at a point distant 
North 2 minutes 30 seconds East 286.58 feet from the 
Southeast corner of said Square; said point being the 
Southeast corner of Lot Q in said subdivision aforesaid, 
and running thence with said line of First Street, N<j>rth 2 
minutes 30 seconds East 38.89 feet; thence South 47 de¬ 
grees 10 minutes 53 seconds W T est 57.17 feet to the South 
line of said Lot Q; thence with said South line South 89 
degrees 57 minutes 30 seconds East 41.91 feet to the 

7 place of beginning, and known for purposes pf as¬ 
sessment and taxation as part of Lot 801. 

Said Parcel II contains, according to the plat df the 
Surveyor of the District of Columbia, 814.94 square! feet. 
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Said parcel is improved in part by the premises known as 
Nos. 228, 230 and 232 First Street, Northwest, in the City 
of Washington, District of Columbia. 

According to the land records of the District of Co¬ 
lumbia, The Washington Holding Company, a corporation 
organized under the laws of the State of Maryland and 
doing business in the District of Columbia, is the owner 
in fee simple of Parcel II. Said parcel has been sublet in 
part by one Walter Miles, who appears to hold a lease to 
the entire parcel, to Reuben Aaronson and Harry Jeffrey. 
Said parcel is occupied in part by the National Golf Course, 
Incorporated, a corporation organized under the laws of 
and doing business in the District of Columbia, and of 
which said Walter Miles appears to be the President. 
Said premises are also occupied in part by the Columbia 
Specialty Paper Box Company, a corporation, of which 
said Reuben Aaronson and Harry Jeffrey appear to be of¬ 
ficers. Said Walter Miles, Reuben Aaronson, Harry Jef¬ 
frey, the National Golf Course, Incorporated, and the Co¬ 
lumbia Specialty Paper Box Company aforesaid appear 
to be in possession of said parcel. Said parcel is subject 
to a deed of trust to the Union Trust Company of the Dis¬ 
trict of Columbia, Trustee, to secure the Washington Loan 
and Trust Company, Trustee under the will of Thomas 
W. Smith, payment of an indebtedness. 

Parties: 

The Washington Holding Company, a Maryland Cor¬ 
poration. 

Walter Miles. 

Reuben Aaronson. 

Harry Jeffrey. 

Union Trust 1 Company of the District of Columbia, 
Trustee. 

8 Washington Loan and Trust Company, Trustee 

under the will of Thomas W. Smith. 

National Golf Course, Incorporated, District of Columbia 
corporation. 

Columbia Specialty Paper Box Company, a corporation. 
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XVIII. 

The estate in said lands which the United States intends 
by this proceeding to acquire for the public use hereinbe¬ 
fore stated is an estate in fee simple absolute. | 

Wherefore, the premises considered, petitioned prays 
this honorable Court: 

■»*#>**# j* 

4. To ascertain and determine, in accordance with the 
provisions of the Act of Congress entitled “An Act to 
provide for the acquisition of land in the District! of Co¬ 
lumbia for the use of the United States,” approve4 March 
1, 1929, the compensation or damages to be awarded and 
paid for the taking of the lands to be herein condemned 
for the use of the United States; to ascertain and deter¬ 
mine the parties entitled to the sums awarded as jmjst com¬ 
pensation, respectively, for said lands; and upon payment 
to, or into the registry of the Court for the use of, tjhe par¬ 
ties entitled, of the sums adjudged to be just compensation 
for the lands condemned to pass an order declaring that 
the title to the said lands is vested in the United States 
of America in fee simple absolute. 

5. To make all necessarv orders and give all necessarv 
directions to carry into effect the object and intent of said 
Act entitled 4 4 An Act to provide tor the acquisition of land 
in the District of Columbia for the use of the United 

States,” approved March 1, 1929, and the Acts of 
9 April 11, 1928, c. 350, March 4, 1929, c. 708, March 4, 

1931 (Public No. 849—71st Congress), and June 23 
1930, c. 576, hereinbefore mentioned. 

7. To take such action and pass such writs as inay be 
necessary or proper to cause the lands described jin this 
petition to be condemned and taken by the United; States 
and an absolute, indefeasible and unqualified title in fee 
simple therein, free from all liens, encumbrances! servi¬ 
tudes, charges, demands, claims, restrictions and covenants 
whatsoever, to vest in the United States of America; and 
thereupon to pass such orders and judgments and issue 
such writs as may be necessary or proper to put said United 
States in possession of said lands. 
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8. To grant such other and further relief as the nature 
of the case mav require. 

THE UNITED STATES OF AMERICA, 
By LEO A. ROVER, 

United States Attorney. 

HENRY H. GLASSIE, 

Special Assistant to the Attorney General, 

Per ALEX. H. BELL, Jr., 

Of Counsel. 

Order for Appearance. 

Filed December 15, 1931. 
*#*#**# 

The Clerk of the Court will kindly enter our appearance 
for The Washington Holding Co., Inc., a Corporation, 
owner, and/or Columbia Specialty Paper Box Company, a 
Corporation, lessee, of Lot 801 in Square 574. 

SIMON, KOENIGSBERGER, 
YOUNG & BREZ, 

By MORRIS SIMON. 


Filed on behalf of: 

The Washington Holding Co., Inc., 228 First Street, 
N. W., Washington, D. C. 

10 Columbia Specialty Paper Box Company, c/o Reuben 
Aaronson, 228 First Street, N. W., Washington, 
D. C. 


Order for Appearance. 
Filed December 17, 1931. 


The Clerk of the Court will kindly enter my appearance 
for The Washington Holding Co., Inc., a Corporation, 
owner, and/or Columbia Specialty Paper Box Company, a 
Corporation, lessee, of Lot 801 in Square 574. 

HENRY I. QUINN. 
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Filed on behalf of: 

The Washington Holding* Co., Inc., 228 First j Street, 
N. W., Washington, IX C. 

Columbia Specialty Paper Box Company, c/o Reuben 
Aaronson, 228 First Street, N. W., Washington, D. C. 

Memorandum. 

\ 

November 18, 1931.—Jury selected and sworn. j 

I 

Verdict of Jury. 

i 

Filed November 28, 1932. 


We, the undersigned members of the jury heretofore 
selected, impaneled and sworn in the above entitled cause 
to ascertain, appraise and award just compensation for the 
lands, including buildings and other structure^, to be 
11 condemned and taken in this proceeding, jhaving 
viewed the said lands, including buildings and other 
structures, do now, upon our oaths, appraise, award knd set 
forth, parcel by parcel, as the same are described! in the 
petition in this cause, the just compensation to be pgid for 
said lands, including buildings and other structures, as 
follows: 

i 

i 

* * * * * * #i 

Parcel II. 

(Part of Lots P and Q in Subdivision made by the Balti¬ 
more and Ohio Railroad Company of lots in Square 574, 
recorded in Liber B, folio 18 of the records of the Office of 
the Surveyor of the District of Columbia, described by 
metes and bounds as follows: Beginning for the s^me at 
a point on the West line of First Street, at a poi^it dis¬ 
tant North 2 minutes 30 seconds East 286.58 feet frt>m the 
Southeast corner of said Square; said point being the 

Southeast corner of Lot Q in said subdivision aforesaid, 

v | / 

and running thence with said line of First Street, | North 
2 minutes 30 seconds East 38.89 feet; thence Sopth 47 
degrees 10 minutes 53 seconds West 57.17 feet jto the 
South line of said Lot Q; thence with said Soutjh line 
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South 89 degrees 57 minutes 30 seconds East 41.91 feet 
to the place of beginning, and known for purposes of as¬ 
sessment and taxation as part of Lot 801; improved in 
part by the premises known as Nos. 228, 230 and 232 First 
Street, N. W.) 

We appraise the compensation to be paid for and in re¬ 
spect of Parcel II, including the value of the interest of the 
owner of the fee simple thereof and all damages sustained 
by such owner in respect of the tract or parcel of real prop¬ 
erty of which said Parcel II formed a part, to be $8,116.28 
(Eight thousand, one hundred sixteen 28/100 Dollars). 


In witness whereof, we have hereunto set our hands this 
26tli dav of Nov., 1932. 

ALFRED B. GAWLER, 

JOHN P. EVANS, 

FRANK WHITE, 

AUGUSTUS L. CREECY, 

' CHARLES J. LANGMEAD, 

Members of the Jury. 

12 Exceptions to Award as to Parcel II. 

Filed December 22, 1932. 


Come now the respondents Reuben Aaronson, Columbia 
Specialty Paper Box Company, a corporation, Harry Jef¬ 
frey and The Washington Holding Company, a Maryland 
corporation; and William Chase, Emanuel Aaronson, 
Philip Mervis, Edith Katzner, Paul M. Jeffrey, Bernard S. 
Kahn and Fred Katzner, who, together with the said 
Reuben Aaronson, are the present owners of the real es¬ 
tate designated as parts of Lots P and Q in Subdivision 
made by the Baltimore and Ohio Railroad Company of lots 
in Square 574, recorded in Liber B, folio 18, of the Rec¬ 
ords of the Office of the Surveyor of the District of Co¬ 
lumbia, described by metes and bounds as follows: Begin¬ 
ning for the same at a point on the West line of First Street 
at a point distant North 2 minutes 30 seconds East 286.58 
feet from the Southeast corner of said Square; said point 
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being the Southeast corner of Lot Q in said sub-division 
aforesaid, and running thence with said line of; First 
Street, North 2 minutes 30 seconds East 38.89 feet; jthence 
South 47 degrees 10 minutes 53 seconds West 5747 feet 
to the South line of said Lot Q; thence with said; South 
line South 89 degrees 57 minutes 30 seconds East! 41.91 
feet to the place of beginning, and known for purposes 
of assessment and taxation as part of Lot 801; improved 
in part by the premises known as Nos. 228, 230 and 232 
First Street, Northwest, the same being known in the above- 
entitled proceedings as “Parcel II”, and move the Court to 
vacate the verdict of the jury and the award contained 
therein as to said Parcel II, and to grant a new" trial in 
respect of said Parcel, upon the following grounds:! 


1. That said verdict and award are grossly inadequate. 

2. That said verdict and award are unreasonable. 

13 3. That said verdict and av r ard are unjust. 

4. That said verdict and award are contrarv to 

* 

the evidence. 

5. That said verdict and award are contrarv to the 

%/ 

■weight of the evidence. 

6. That said verdict and award are contrary to law. 

7. That the Court erred in ruling on the admissibility of 
testimony. 

8. That the Court erred in its instructions to the jury. 

9. That the Court erred in instructing the jury that they 
might take into account alleged benefits or advantages con¬ 
ferred upon land not the subject of these proceedings. 

10. That the Court erred in its 9th instruction t|o the 


jury. 


11. That the Court erred in its 10th instruction to the 
jury. 

12. That the Court erred in its 11th instruction to the 

jury. | 

13. That the Court erred in admitting evidence as to 
alleged benefits to the property of these movants, not the 


subject of these proceedings. 

14. That these proceedings are in violation of a Con¬ 
stitutional right of these movants, in that no appropriation 
is available to pay for the land condemned in thesel pro¬ 


ceedings. 
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15. That the Court erred in not requiring the jury to 
show separately the damages awarded and the benefits set 
off against the same. 

16. That the Court erred in permitting the witness 
Houghton to testify as to the value, as a separate unit, of 

said parcel. 

14 17. That the Court erred in permitting the wit¬ 

ness Cooper to testify as to the cost of reconstruction 
of the improvements on said parcel. 

18. That the Court erred in permitting the witness Cum¬ 
mins to testify ds to the cubic foot value of the improve¬ 
ments on said parcel. 

19. And other defects, errors and irregularities in the 
proceedings had herein. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

HENRY I. QUINN, 

Attorneys for Said Movants. 


Filed on behalf of: 

Reuben Aaronson, 228 First Street, N. W., Washing¬ 
ton, D. C. 

Columbia Specialty Paper Box Company, 228 First 
Street, N. W., Washington, D. C. 

Harrv Jeff rev, 228 First Street, N. W., Washington, 
D. C. 

The Washington Holding Company, 22S First Street, 
N. W., Washington, D. C. 

William Chase, c/o Simon, Koenigsberger, Young & 
Brez, 1426 H Street, N. W., Washington, D. C. 

Emanuel Aaronson, c/o Simon, Koenigsberger, Young 
& Brez, 1426 H Street, N. W., Washington, D. C. 

Philip Mervis, c/o Simon, Koenigsberger, Young & 
Brez, 1426 H Street, N. W., Washington, D. C. 

Edith Katzner, c/o Simon, Koenigsberger, Young & 
Brez, 1426 H Street, N. W., Washington, D. C. 


Paul M. Jeffrey, c/o Simon, Koenigsberger, Young & 
Brez, 1426 H Street, N. W., Washington, D. C. 
Bernard S.iKahn, c/o Simon, Koenigsberger, Young 
& Brez, 1426 H Street, N. W., Washington, D. C. 
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Fred Katzner, c/o Simon, Koenigsberger, Young & 
Brez, 1426 H Street, N. W., Washington, D. C. 

Service accepted, 12/22/32. 

A. G. LAMBERT. 

Order Overriding Motion for a Neiv Trial, <&c. 

Filed June 29, 1934. i 

* * * * * • * 

i 

Upon consideration of the verdict of the jury returned 
herein on the 28th day of Nov. 1932, containing,! among 
others, an award for Parcel II, as described in the petition 
and proceedings in this cause, in the sum of Eight thou¬ 
sand one hundred sixteen dollars and twenty-eight cents 
($8,116.28); 

And it appearing to the court that within the time limited 
by law Reuben Aaronson, the Columbia Specialty Paper 
Box Company, a corporation, et al., claiming to be the 
owners of said parcel, filed a motion to set asi^ie and 
vacate the verdict of the jury and the award contained 
therein for Parcel II and asking for a new tri^l with 
reference to said parcel; and said motion for a ndw trial 
having come on for hearing and having been argfied by 
counsel for the respective parties, it is this 29th day of 
June, 1934, j 

Adjudged and considered that said motion be, and it is 
hereby, overruled, and it is 

Further adjudged and considered that the award for 
said Parcel II be, and the same is hereby, ratified and 
confirmed and that the parties owning said Parcel 
16 II and entitled to the sum awarded by said verdict 
as just compensation for the same have judgment 
against the United States in the sum awarded as ju$t com¬ 
pensation for said parcel, namely, Eight thousand oije hun¬ 
dred sixteen dollars and twenty-eight cents ($8,116.28) and 
that upon payment of the said sum to the parties entitled 
and the discharge by them of all liens, encumbrances, taxes 
and special assessments due and exigible in respect 6f said 
parcel at the date of such payment, or upon payment into 
the registry of the court pursuant to Sec. 21 of the Act 
of March 1, 1929, c. 416, for the use of the parties entitled, 
of said sum adjudged to be just compensation, the lands 
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constituting said Parcel II as described in these proceed¬ 
ings and all right, title, interest and estate of whatsoever 
kind it is in the same, or pertaining to the same, be, and 
the same herebv ! are, condemned for and to the United 
States of America, and the title to the same vested in the 
United Slates of America in absolute fee simple forever 
free, clear and discharged from all liens, encumbrances, 
servitudes, charges, claims, restrictions and covenants 


whatsoever; and it is 

Further ordered that the petitioner, or any party in 
interest, shall have a reference as of course to the Auditor 
of this Court to ascertain what, if any, encumbrances, liens, 
taxes or assessments exist in respect of said parcel and who 
is entitled to receive, and in what amount, the monev so 
awarded as just compensation. 


JOSEPH W. COX, 

J ust ice. 


The property owners except to the entry of this decree. 

From the foregoing order the property owners note their 
appeal to the Court of Appeals, and undertaking for costs 
is fixed at $100.00, in lieu of which a deposit of $50 in cash 
may be made. 

JOSEPH W. COX, 

Justice. 

June 29, 1934. 


17 Memoranda. 

July 18, 1934.—$50 deposited by Simon, Koenigsberger & 
Young, in lieu of bond on appeal as to Parcel II. 

July 19, 1934.—Time to tile Bill of Exceptions extended 
to August 15, 1934. 

August 7, 1934.—Time to file Bill of Exceptions extended 
to September 4, 1934. 

August 31, 1934.—Bill of Exceptions and Notice filed. 

Assignment of Errors. 

Filed September 17, 1934. 

*>****•# 

1. The Court erred in admitting testimony of the witness 
Houghton as to the fair market value of a triangular piece 
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of land containing 814 square feet, as appears by the Bill 
of Exceptions. I 

2. The Court erred in admitting testimony of the witness 
Kowzee relating to the alleged enhancement in value of, or 
benefit to, the portion of lot 801 in square 574 that Was not 
contemplated to be taken, as appears by the Bill of Excep¬ 
tions. 

i 

3. The Court erred in admitting testimony of the witness 
Middleton relating to the alleged enhancement in value of, 
or benefit to, the portion of lot 801 in square 574 that was 
not contemplated to be taken, as appears by the Bill of 

Exceptions. 

18 4. The Court ererd in admitting testimony of the 

witness Carr relating to the alleged enhancement in 
value of, or benefit to, the portion of lot 801 in square 574 
that was not contemplated to be taken, as appears |by the 
Bill of Exceptions. | 

5. The Court erred in granting United States grayer 

VIII, as appears by the Bill of Exceptions. 

6. The Court erred in granting United States Prayer 

IX, as appears by the Bill of Exceptions. 

7. The Court erred in granting United States Prayer 

X, as appears by the Bill of Exceptions. 

8. The Court erred in entering judgment on the verdict 
of the jury as to Parcel II. 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 

Attorneys for Owners of Parcel II. 


Service of the aforegoing Assignment of Errors, and 
receipt of copy thereof, acknowledged this 17th day of 
September, 1934. 

HENRY H. GLASSIE, j 
Attorney for United Stages, 
Per ALEX. H. BELL, Jr. 

Memorandum. 


October 9, 1934.- 
record. Cox, J. 


-Bill of Exceptions signed and nmde of 
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# 


Designation of Record. 
Filed August 31, 1934. 


* 


The Clerk of the Court will kindly prepare transcript of 
record on appeal in the above-entitled cause, and will in¬ 
clude therein the following: 

A. The following portions of the Petition tiled the loth 
dav of Julv, 1931: 

1. Caption. 

2. Introductory paragraph. 

3. Paragraphs I to VI inclusive. 

4. Sub-paragraph 1 of Paragraph VII. 

5. Sub-paragraph 4 of Paragraph VII to and including 
“814.94 square feet.” 

6. Paragraph VIII. 

7. Sub-paragraph 1 of Paragraph IX and all of the 
remainder of said paragraph commencing with the words 
“Parrel TT ” 

8. Paragraph XVIII. 

9. Paragraph introductory of the prayers. 

10. Prayers numbered 4, 5, 7 and 8. 

11. Signatures of counsel. 

B. Appearance of Henry I. Quinn filed December 17, 
1931. 

C. Appearance of Simon, Koenigsberger, Young & 
Brez filed December 15, 1931. 

D. Memorandum: Jurv selected and sworn—November 
18, 1931. 

E. The following portions of the verdict of the jury: 

1. Introductory paragraph. 

2. So much of said verdict as relates to Parcel II. 

3. Testimonium clause and signatures of jurors. 

F. Exceptions as to Parcel II filed December 22, 1932. 

G. Order overruling Motion for new trial as to Parcel 
II, and judgment on the verdict: Appeal noted and secu¬ 
rity on appeal fixed—June 29, 1934. 

H. Memorandum: Security for costs on appeal given— 

July 18, 1934. 
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20 I. Memorandum: July 19, 1934. Time toj file bill 
of exceptions extended to August 15, 1934. j 

J. Memorandum: August 7, 1934. Time to file bjll of ex¬ 
ceptions extended to September 4, 1934. 

K. Assignment of errors. 

L. Memorandum of settling of bill of exceptionjs. 

M. This designation. 

SIMON, KOENIGSBERGER & YOUNG. 
LAWRENCE KOENIGSBERGER, ] 

Attorneys for Oibners. 

l 

i 

Service of the aforegoing designation of record land re¬ 
ceipt of copy thereof acknowledged this 28th dav of August, 
1934. " " j 

HENRY H. GLASSIEj, 
Attorney for United States of America. 


21 Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Cpurt of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 20, both inclusive, to beja true 
and correct transcript of the record, according tol direc¬ 
tions of counsel herein tiled, copy of which is made part of 
this transcript, In re the acquisition of part of assessment 
and taxation lots 800 and 801 in Square 574, &c., District 
Court Docket No. 2118, as the same remains upon the files 
and of record in said Court. | 

In testimony whereof, I hereunto subscribe mvl name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 31st day of October, 1.934. 


[Seal Supreme Court of the District of Columbia 1 


FRANK E. CUNNINGHAM, 

Cl'prk. 


] 
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22 In the Supreme Court oi‘ the District of Columbia, 

Holding a District Court. 

District Court No. 2118. 

In re Acquisition of Squares 574, 575, 630, 631 and 635, in 

the District of Columbia, &c. 


Bill of Exceptions. 

Be it remembered that on the 1st day of December, 1931, 
the above-entitled matter came on for trial before Mr. Jus¬ 
tice Cox and a jury of five, impanelled pursuant to the pro¬ 
visions of Section 371 of Title 40 of IT. S. Code Supple¬ 
ment IV; and was thereafter continued to, and resumed on 
various davs thereafter. 

The Honorable Henry H. Classic, Special Assistant to 

the Attorney General of the United States, and Messrs. 

Arthur G. Lambert and Alexander H. Bell, Jr., Special 

Assistants to the United States Attorney for the District 

of Columbia, appeared for the United States, and Morris 

Simon, Esquire, appeared on behalf of the owners of the 

property known as Parcel II, the same being lot 801 in 

square 574, improved by premises 228, 230 and 232 First 

Street, Northwest. 

» 

In order to maintain the issues on its part joined, the 
United States produced David Lynn, who, being first duly 
sworn, testified in substance as follows: 


Direct examination: 

I am architect oi‘ the Capitol of the United States and am 
also a member of the Commission created by the Act of 
April 11, 1928, for the enlarging of the Capitol grounds. 
We employed a consulting architect to make the plans for 
two schemes, Scheme A and Scheme B, and I submitted 
the report to the Commission, which approved Scheme B 
on April 24, 1928; I prepared a plat showing Scheme B, 
which is the plat now exhibited to me, said plan, Scheme B, 
being the same described in House Document No. 252, 70th 
Congress, First Session, and referred to in the Act of Con¬ 
gress approved March 4, 1929, Public No. 1036, 70th Con¬ 
gress, c. 708 (45 Stat. 1694). 
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23 Said plat was thereupon offered and received in 
evidence as U. S. Exhibit 1, and also photographic 
reproductions in reduced size of said plat were thereupon 
offered in evidence as U. S. Exhibit 2-A and 2-B. 

i 

i 

Further to maintain the issues on its part joined, the 
United States produced Edward Towers, who being first 
duly sworn, testified in substance as follows: 

Direct examination: I 

i 

I am a draftsman employed in the office of the Surveyor 
of the District of Columbia, which is the custodianj of the 
surveys and records of squares of real estate located in the 
District of Columbia. The tracing exhibited to me wtas pre¬ 
pared in the office of the Surveyor on the basis of an actual 
survey, and purports to show part of Square 574. 

Thereupon said tracing was offered and received (in evi¬ 
dence as U. S. Exhibit 3. j 

The two blueprints exhibited to me are blueprints made 
from the tracing which has just been identified, and! shows 
the parcel numbers designated by Roman numerals. | 

Thereupon said blueprints were offered and received in 
evidence as U. S. Exhibit 3-A and U. S. Exhibit 3-B^ being 
the same as “Exhibit D,” attached to the petition herein. 

The tracing now exhibited to me is a plat shewing 
Squares 574, 575, 630, 631, 632, the westerly half of Square 
633 and Reservation 12. 

Thereupon said tracing was offered and received ih evi¬ 
dence as U. S. Exhibit 9. | 

Witness thereupon produced and identified a file from 
the Office of the Engineer Commissioner, whose adi^iinis- 
trative jurisdiction includes the District Surveyor’s (j)ffice, 
from which there was produced and offered in evidence a 
communication from the Architect of the Capitol to the 
Engineer Commissioner dated June 5, 1929, requesting that 
the District Surveyor make a survey to show the sjtreet 
lines of the proposed new avenue, which will extend from 
the Union Station to Pennsylvania Avenue, where those 
street lines cut blocks 630, 631 and 574. 
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24 Witness thereupon produced from the files of the 
Surveyor’s Office a plat covering the squares for the 
proposed enlargement of the Capitol Grounds made June 
24, 1929, for David Lynn, Architect, United States Capitol, 
which was thereupon offered in evidence as U. S. Ex¬ 
hibit 13. 

Further to maintain the issues on its part joined, the 
United States produced Carl E. Pelz, who, being first duly 
sworn, testified in substance as follows: 

I am and have been for more than thirteen years an 
assistant engineer in the office of the Surveyor of the Dis¬ 
trict of Columbia; I am a surveyor by profession. The 
tracing produced by Mr. Towers and offered in evidence as 
U. S. Exhibit 13 bears my signature; I did not make the 
tracing but I made the survey which is expressed in lines 
and figures bv the tracing. In making that survev I was 
instructed bv Mr. 1 Hazen, the Surveyor, to make a survev 
covering the territory between Pennsylvania Avenue at the 
Peace Monument, and the Union Station and from Second 
Street East to Third Street West, for the proposed layout 
of a street to connect from the Union Station to Pennsyl¬ 
vania Avenue, and I was further instructed to work up cer¬ 
tain squares in detail so that it could be determined exactly 
how much land would be taken in each of those squares by 
the proposed Street. In pursuance of my instructions I 
ran lines and turned angles and constructed those blocks 
one with another actually in the field and then plotted them 
up according to the usual practice on a map on mounted 
paper from which this is a tracing made under my super¬ 
vision. I checked the tracing and put my signature on it as 
evidence of its correctness. As the tracing itself shows, 
the control points of the proposed avenue were A and B, 
furnished bv Mr. Eccard of the Office of the Architect of 
the Capitol; the northern terminal is at the face of the 
Union Station where it intersects the center line of Dela¬ 
ware Avenue; the southern terminal is a point in the center 
line of Pennsylvania Avenue between Second and Third 
Streets marked by cut marks made on the curb. These 
points were taken in our office as being the axis of this 
proposed memorial, the course of the new avenue being 
47° 10' 53" W. for the entire distance from the northern to 
the southern end. This map, U. S. Exhibit 13, shows what 
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portion of the lots would be enclosed by that line and would 
fall on the east side of it. The computations!on the 
25 map made by a computer in our office show thte num¬ 
ber of square feet taken in each lot. The streets on 
this map were tied up together by a survey made b\j me. 

i 

To maintain the issues on its part joined, the respondent 
Washington Holding Company produced Harry Jeffrey, 
who, being first duly sworn, testified in substance ds fol¬ 
lows : 

Direct examination: 

I 

I am secretary and treasurer of the Columbia Specialty 
Paper Box Company, which is and since February^ 1925, 
has been engaged in business in premises 228 First Street, 
Northwest; in 1929 we caused the Washington Holding 
Company, a corporation, to be organized for the purpose 
of taking title to the building, and that corporation fought 
it from the Washington Loan and Trust Company^ after 
that, the Columbia Specialty Paper Box Companj- con¬ 
tinued to occupy it and at the present time occupies the 
second, third and fourth floors thereof and the rear portion 
of the first floor; the front portion of the first floor is oc¬ 
cupied by a refrigerating company. 

Further to maintain the issues on its part joined thje said 
respondent produced as a witness Arthur C. Houghton, 
who, being first duly sworn, testified as to his qualifications 
as a witness, and thereupon testified in substance ds fol¬ 
lows : 

l 

l 

Direct examination: 

I have been through the property 228, 230 and 232 First 
Street and in my opinion it is worth $10 a square foot over 
all; there are about 11,033 square feet; the plat indicates 
that the Government is taking under this proceeding 814.94 
square feet taken at an angle, cutting a corner off thp lot; 
where a lot is of just ample depth for the best use of the 
property the front land is more valuable than the back 
land; the front one-fourth thereof is worth 40% ojf the 
total value. I believe the damage to the lot resulting from 
the taking of this 814.94 square feet would be $13,0$9.04, 
which figures at $16 a square foot for the part taken.! 
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26 Cross-examination: 

I believe that there is a reasonable damage to the re¬ 
mainder by the cutting of the lot from a regular shaped 
lot to an angle on the front. 

In arriving at hiy estimate of $16 a square foot I did not 
reach it bv determining how much of that is the market 
value of the land taken and how much of it is for damage 
to the remainder; I thought that the front part of the lot 
should bear 40% of the total value, and the taking of this 
part of the lot to a 41-foot depth would be about one-fourth 
of it, and would mean about $16 a square foot. 

The front of the land is the most valuable part, and, 
although you are not taking the entire frontage, I believe 
it would be damaged to the same extent as if vou were 
taking the entire frontage, because of the angle that the 
property is left with. 

Q. Xow, Mr. Houghton, I was going to ask you to assume 
that you have for sale here this triangular piece of land 
containing 814 square feet; what would that bring in the 
market, as a fair market value? 

The respondent, by its counsel, objected to the foregoing 
question, upon,the ground that an appraisal could not be 
put on an isolated piece of ground containing 814 square 
feet, but the Court overruled said objection, to which action 
of the Court the said respondent, by its counsel, then and 
there duly noted an exception. 

I believe a triangular lot in this location with a frontage 
of about 41 feet on First Street and 41 feet depth would 
be worth about $7.50 a foot, and that a person could well 
afford to pay $7.50 a foot for it and build a one or two 
storv building there and get a good income out of it on 
that basis. 

When Scheme B is put into effect the property will have 
an outlook over the Capitol grounds when all the houses 
are torn down but the property is just as valuable for its 
present usage 'as it would be for something else with 
Scheme B in effect, as the present usage of the property 
is as good a use as it could be put to. 

Further to maintain the issues on its part joined the said 
respondent produced as a witness Harold M. Cummins, 
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who, being first duly sworn, testified as to hi|s quali- 
27 fications as a witness, and thereupon testified in 
substance as follows: 


Direct examination: 


I have examined the properties at 228, 230 and 232 First 
Street, and in my opinion the cost of removing the corner 
of the building which is to be taken under these proceed¬ 
ings is $5,060; if at the same time that the corneir is re¬ 
moved a new wall is erected, some of the material homing 

7 j - 

out of the building could be used as salvage and s^me of 
the cost of supervision could also be applied to tjie new 
construction, and this would reduce the cost of removing 
the wall to $1,094. j 

The replacement value of the portion of the building 
to be taken is $13,838, without allowance for depreciation, 
which I estimate at about ten per cent. j 

I have made an estimate of the cost of replacing the wall 
on the angle which will be necessary when the triangular 
portion of the building is removed, and my figure on that 


is $17,460. 

Cross-examination: 

My explanation of the fact that the reproduction cojst new 
of the building taken is $13,838 and the cost of replacing 
the wall is $17,640 is because it will be necessary to hook 
the new wall into the present conditions, which means that 
we have got to needle and carry and support all bf the 
framing that is in the building now, and the sprinkler sys¬ 
tem and the water supply and pump will have to be njoved; 
it is a whole lot more expensive to make an alteration in 
which we have to suit the new conditions to old conditions 
than to go out on an open lot and put up a building. 

Further to maintain the issues on its part joined the 
United States produced as a witness E. Catesby Rowzee, 
who, being first duly sworn, testified as to his qualifications 
as a witness, and thereupon testified in substance ds fol¬ 
lows : 

Direct examination: 

i 

Parcel II is known as Lot 801 in Square 574, improved 
by 228 to 232 First Street, Northwest. It has a 
28 frontage on First Street of 66 feet with a depth of 
167.167 feet back from First Street, with a 16-foot 
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alley on the north side of the building. It is improved by 
a four-storv brick in front and a four-storv brick at the 
rear, with a frame connection in between. 

This taking will take off 38.89 feet at the front, starting 
at this southeast corner of the building, leaving the re¬ 
mainder 22 and a fraction feet intact at the north of the 
front, and it runs diagonally across and takes off 41.91 
feet of the south side, going a little further in on the south 
side from the street than it takes off the front. 

I have valued the ground and not the work to be done on 
the building, believing that to be purely an engineering 
job. It is not a taking of the building; it is a taking off 
of the corner which has to be put back by someone to make 
the building available. 

This contains according to the map 814.94 feet of ground. 
It takes off the corner of the building with the four stories. 

I have treated the ground as to the value of the ground 
taken and the enhancement in value of the residue of the 
ground by reason of this 160 foot street coming across 
the front of it. 

The total ground is 11,033 feet, the taking of 814.94 feet, 
leaving 10,218.06 feet. I value the ground taken at $3 a 
foot or $2,444.82. The residue of 10,218.06 feet I believe 
to be enhanced in value to the extent of $1 a foot, or 
$10,218.06. If you deduct from that the $2,444.82 for the 
ground, it leaves a net enhancement in value of $7,773.24 
for the ground. 

That whatever it does cost as an engineering proposition 
is to be credited against the enhanced value of the land 
remaining. 

The figure that I have arrived at is only one way of 
doing it. The same result would be obtained by taking the 
total value of the land as it is today and the enhanced 
value after the street comes in. On this basis you would 
get the same figure. 

The property’s present frontage is on First street only. 
After the takingit will have 57.17 feet frontage on the 160- 
foot boulevard, Louisiana Avenue, and still have a 23.11 
foot frontage on First Street. The frontage on the 160- 
foot street greatly enhances the value. It now looks across 
the street into a row of houses; whereas it will look 
29 out all tfye way to the Capitol when the street is 
opened and the park is in. It will be at the junction 
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i 

of two streets, still having its frontage on First Street and 
an angular frontage of 57.17 feet on Louisiana Avjmue. 

i 

So much of the testimony of said witness as related to 
enhancement in value of, or benefit to, the portion of said 
parcel that was not contemplated to be taken in this pro¬ 
ceeding, was received over objection, made on behalf of 
said respondent, upon the ground that under the sjtatutcs 
and the Constitution of the United States, such enhance¬ 
ment or benefit was not proper to be taken into considera¬ 
tion; said objection was overruled by the Court, td which 
action of the Court, an exception was duly noted on behalf 
of said respondent. 


Further to maintain the issues on its part joined the United 
States produced as a witness Gordon Cooper, who being 
first duly sworn, testified as to his qualifications as a wit¬ 
ness, and thereupon testified in substance as follows: 


Direct examination: 

My estimate of the total reconstruction cost, which I re¬ 
gard as cost made necessary by the removing of a portion 
of the building, is $8,313, which includes a builder ’3 profit 
and the usual and customary architect’s commission, and 
permits, watchman, barrier and covered walk, superintend¬ 
ent, new brick wall, tile and slate stairs, excavation and 
concrete footings, trussing floors, reinforcing overj Tiber 
Creek, moving sprinkler units, heating and plumbing, 
changing stairs, offices, replacing stall part, 16 windows, 
1 service door, 1 main door, replacing mill work, repairing, 
plastering, painting and cleaning up, changing electric 
lighting, and plans and contingencies. 


Further to maintain the issues on its part joined the 
United States produced as a witness F. Eliot Middleton, 
who, being first duly sworn, testified as to his qualifications 
as a witness, and thereupon testified in substance ^s fol¬ 


lows : 


Direct examination: 

The property is improved by a loft type building non- 
fireproof. The lot contains 11,033 feet. The present 
30 value of the entire property, in my opinion, is $78,- 
000, being represented at $3 a foot for the lind, or 
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$33,099, and $45,000 for the improvements. The proceed¬ 
ing takes 815 sq. ft. off the front corner of the land and also 
takes a small part of the building. When the new street 
goes through the land will have received a decided increase 
in value and when the building is restored it will be for any 
practical purpose as useable and sound as it is now. The 
entire property will then have a value, in my opinion, of 
$91,000, representing a value of $5 per foot for the land, 
that is, 10,218 feet remaining, $51,090; and $40,000 for the 
building, representing a net benefit of $13,000. 

I have arrived at this conclusion considering the direct 
benefit that the property will get. While there may be an 
angle on the building on the front, it does not hurt its use¬ 
fulness. It increases the street frontage and gives it a 
very much more prominent position on a very large 
thoroughfare. It practically makes it a corner property. 
I have not considered the cost of restoring the building be- 
cause I don't know anything about it and whatever the 
cost of restoration may be determined to be, it would be 
charged against the $13,000 benefit. The change in shape, 
in my judgment, Will not affect the useability of the build¬ 
ing at all. It will get a great deal more advertising benefit 
than it has now. 

So much of the testimonv of said witness as related to 

•/ 

enhancement in value of, or benefit to, the portion of said 
parcel that was not contemplated to be taken in this pro¬ 
ceeding, was received over objection, made on behalf of 
said respondent, upon the ground that under the statutes 
and the Constitution of the United States, such enhance¬ 
ment or benefit was not proper to be taken into considera¬ 
tion; said objection was overruled by the Court, to which 
action of the Court, an exception was duly noted on behalf 
of said respondent. 

Further to maintain the issues on its part joined the 
United States produced as a witness Arthur Carr, 
31 who, being first duly sworn, testified as to his quali¬ 
fications as a witness and thereupon testified in sub¬ 
stance as follows: 

Direct examination: 

I figured the present value of the ground in the entire 
parcel, 11,033 feet at $3 a foot, or $33,099. This taking 
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leaves 10,218.06 sq. ft. The ground left will be enhanced 
in value by the opening of the boulevard to the extent of 
$2 a foot, making the value of the land in the parccjl after 
the taking $5 a foot over the whole, or $51,090.30. deduct¬ 
ing from that the present value of the land, or $33,0£)9, and 
figuring the cost of replacing the wall from figures I had 
given me at about $9,000 plus damage for reduced floor space 
amounting to $4,074, which would make a total of ^46,173 
as against the value of the land after the taking cjf $51,- 
090.30, leaves a net benefit to the property ow^ier of 
$4,917.30. j 

So much of the testimony of said witness as related to 
enhancement in value of, or benefit to, the portion <j)f said 
parcel that was not contemplated to be taken in thjs pro¬ 
ceeding, was received over objection, made on behalf <j)f said 
respondent, upon the ground that under the statutes and 
the Constitution of the United States, such enhancement 
or benefit was not proper to be taken into consideration; 
said objection was overruled by the Court, to which ac¬ 
tion of the Court, an exception was duly noted on behalf of 
said respondent. 

I think the most valuable use of this property is as im¬ 
proved for this storage warehouse and print shop. 

I tentatively figured that with rather quick work the 
probable cost of putting in a new front would come to about 
$9,000, but I did not go into it accurately to get definite 
estimates, and am not attempting to put in an absolute 
figure as to the cost. 

At the conclusion of all of the testimony, the Ijnited 
States prayed the Court to charge the jury as follows : 

Instruction I. j 

The duty to be performed by the jury in this casej is to 
ascertain and award just compensation for the parcels of 
land, including buildings and structures, to be taken iji this 
proceeding for public use. 

Just compensation means compensation which isj just 
not only to the individual whose property is j;aken 
32 but to the public which is to pay for it and as: esti¬ 
mated by the jury should represent the true \falue, 
no less and no more, of the property of which the owner 
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of each parcel will be deprived by the appropriation of the 
same to public use by the United States. 

Said instruction was granted and no exception taken. 

Instruction II. 

Each parcel sought to be condemned is to be appraised at 
its present fair market value with reference to the most 
valuable use or uses to which it could be lawfully put, if no 
act of Congress had been enacted authorizing the acquisi¬ 
tion of such land for public purposes and if no proceedings 
had been instituted for its condemnation. The several par¬ 
cels are to be appraised as separate properties, but if sev¬ 
eral contiguous properties are owned by the same person 
or persons, the jury shall make a single award covering 
the aggregate value thereof, unless the value of such con¬ 
tiguous parcels, for the purpose of a separate sale of each, 
shall be found to be greater than the value of such parcels 
for the purpose of sale as a whole, in which case the jury 
shall make separate awards for the same. 

Said instruction was granted and no exception taken. 

Instruction III. 

By fair market value is meant what the property would 
sell for in cash, or on terms of reasonable credit equivalent 
to cash, by one who is willing but is not obliged to sell, to 
one who desires but is not obliged to buy. 

Said instruction was granted and no exception taken. 

Instruction IV. 

The market value of the land is not limited to its value 
for the use or uses to which it is now being applied by the 
owners thereof or to the value indicated by their present 
income from such property. If the whole or any part of 
said land, is peculiarly adapted by its location, surround¬ 
ings, natural advantages or intrinsic character, to some 
particular use or uses which gives it a higher market value 
than it would otherwise have, the circumstance or circum¬ 
stances which make up such peculiar adaptability for such 
particular use or uses, shall be considered and the amount 
awarded as compensation for the land should be based upon 
its present fair market value in view of the most valuable 
use or uses for which it is shown to be adapted. 
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By the most valuable use or uses to which the property 
can or may be put, is meant either some existing jise, or 
one which the evidence shows is so reasonably 
33 likelv in the near future that the availability! of the 
property for that use would affect its present market 
price and would now be taken into account by a purchaser 
under fair market conditions. It does not mean tl|at the 
jury should attempt to appraise the present fair ljnarket 
value of the property by its adaptability or availability for 
remote and conjectural future uses. 

Said instruction was granted and no exception taken. 

Instruction VIII. 

Where the parcel here taken by the Government consti¬ 
tutes part of a single entire tract belonging to the same 
person the jury, in determining the just compensation pay¬ 
able for the property condemned, should take unto consid¬ 
eration not only the fair market value of the part pf the 
tract actually taken for public use, but also, by way of 
addition, any damage to the remaining part caused lj)y the 
severance from it of the part taken, and also, by way of 
reduction from the whole compensation to be paid by the 
Government any direct and special benefit or advantage 
enhancing the value of the remaining portion caused lj>v the 
appropriation of the part taken to the public use authorized 
by Congress. 

If the public appropriation has a direct injurious effect 
upon the physical character or situation of the remaining 
portion of the land as by so reducing its street frontage or 
changing its dimensions or shape as to reduce the useful¬ 
ness of such remaining portion and its market value, such 
disadvantages are damages to the remaining part not i:aken 
within the meaning of these instructions and should be 
taken into account in determining the just compensation 
payable for the property taken. 

Care should be exercised, however, not to include more 
than once the amount of anv diminution in value caused bv 

• i • 

the severance of the part taken, by first including it ih the 
market value of the part condemned, and by including it 
again as an additional element of value bv wav of damage 

o * » o 

to the remaining portion of such tract. 
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Instruction IX. 

Special benefits that may be taken into account in deter¬ 
mining’ the just compensation for the part of the land taken 
are such benefits or advantages as are directly conferred 
upon the remaining part of the land by the physical rela¬ 
tion of the public improvement to such land and not such 
benefits or advantages merely as are shared by the 
34 community in general or enjoyed in common by the 
owners of other lands in the vicinity of the public im¬ 
provement but no part of which is taken for such improve¬ 
ment. 

If the public improvement has a direct effect upon the 
physical character or situation of the remaining portion 
of the land as by giving it street frontage which it did not 
have before or by causing it to front on a wider and more 
desirable street !with a new and different outlook superior 
to that formerly possessed and thereby enlarges or in¬ 
creases the usefulness of such remaining portion and en¬ 
hances its market value, the advantages thus conferred by 
the improvement are special benefits within the meaning 
of these instructions and should be taken into account in 
determining the just compensation payable for the prop¬ 
erty taken. Such benefits are none the less special because 
they are enjoyed by other lands having the same or a simi¬ 
lar relation to the improvement. 

Instruction X. 

In the case of Parcels I, II and XXIX, where the prop¬ 
erty taken is a portion of a larger tract belonging to the 
same owner, if the jury find from the evidence that the 
value of the remaining portion of the owner’s property will 
be diminished below what it would otherwise be worth by 
reason of the separation from it of the portion taken for 
public use, the jury should include the amount of such 
diminution in assessing the compensation for the portion 
actually taken. 

On the other hand, if they find from the evidence that 
the value of the portion remaining will be enhanced over 
what it would otherwise be, worth by reason of the separa¬ 
tion from it of the part taken for the public use, they should 
reduce the compensation for the portion taken by the 
amount of such enhancement. 

And if the jury find in the case of Parcels I, II and XXIX, 
or any one of them, that the separation of the part taken 
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for the purpose of using the same as part of a new avenue 
160 feet wide, forming the western boundary of the Capitol 
Grounds and extending from the Union Station Plqza to 
Pennsylvania Avenue, will enhance the value of su<fh re¬ 
maining portion by giving it a new frontage on said ajvenue 
overlooking such grounds or otherwise conferring jon it. 
some direct, special and peculiar advantage, they should 
reduce the compensation for the portion taken by the 
amount of such enhancement in the value of the remaining 
portion. 

35 To each and all of said prayers numbered Ylljl, IX 
and X, severally and collectively, objection was [made 
on behalf of said respondent, upon the ground that ifmder 
the statutes and the Constitution of the United States, bene¬ 
fits to the portions of the property not taken were not 
proper to be considered; but said objections were overruled, 
and exceptions duly noted on behalf of said respondent; 
and the Court read said instructions to the jury, together 
with the other instructions. 

i 

The foregoing instructions are all of the instructions 
that are material to the consideration of this appeal, j 


Be it further remembered that the foregoing is the} sub¬ 
stance of all of the testimony necessary to explain the Rear¬ 
ing of the rulings upon the issues and questions involved, 
and that the several objections and exceptions made! and 


taken in the course of the trial of the cause were severally 
made and taken as they purport in the foregoing Bill of 
Exceptions to have been made and taken; and the respond¬ 
ent prays the Court to sign and seal this, the respondent’s 
Bill of Exceptions, and it is accordingly done, now for 
then, this 9th day of October, in the year One thousand nine 
hundred and thirty-four. 

[seal.] JOSEPH W. COX, 

Justice. 
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Supreme Court of the District of Columbia, but, as the 
result of an inadvertence, having* been omitted from the 
printed record filed in the Court of Appeals, it is, therefore, 
in order to render unnecessary a suggestion of diminution 
of the record, hereby stipulated and agreed by and be¬ 
tween the parties to this appeal, by their respective attor¬ 
neys of record, that said exhibits shall be made a part of 
and shall be printed as a part of the record of this cause 
on appeal. 
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LAWRENCE KOENIGSBERGER, 

EUGENE YOUNG, 

Attorneys fur Appellants. 

HENRY H. HESSE, 

Attorney for Appellee. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
OCTOBER TERM, 1934 


No. 6350 


Reuben Aaronson et al., Appellants 

v. 

United States of America 


BRIEF for APPELLANTS 


STATEMENT of the CASE 

1 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, holding a spebial 
term as a District Court of the United States, affiriping 
the award of a jury in respect of certain real estate 
condemned by the United States pursuant to certain 
i Acts of Congress hereinafter referred to (R. 15-1(}). 

The Act of Congress approved April 11, 1928, c. &50 
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(45 Stat. L. 420), created a commission known as the 
Commision for the Enlarging of the Capitol Grounds, 
and authorized the Commission to consider plans and 
estimates for the creation of a park area to enlarge the 
Capitol Grounds and to recommend to Congress plans 
or schemes, with estimates of costs therefor, together 
with recommendations for the purchase of such areas 
as may be considered necessary to give to the plans for 
the enlargement of the Capitol Grounds a suitable land¬ 
scape treatment for the Capitol Building in relation to 
the landscape treatment with the proposed arrange¬ 
ment of the Mall area. 

The Act of Congress approved March 4,1929, c. 708 
(45 Stat. L. 1694), as amended by the Act of Congress 
approved June 23,1930, c. 576 (46 Stat. L. 800), and 
as further amended by the Act of Congress approved 
March 4, 1931, c. 502 (46 Stat. L. 1522) (Public No. 
849— 71st Congress), authorized the Architect of the 
Capitol, under the direction of the Commission, to 
acquire, on behalf of the United States, by purchase, 
condemnation, or otherwise, all or any part of certain 
privately owned lands therein referred to, including 
the Parcel involved in this appeal, and provided that 
any condemnation proceeding instituted under the 
authority of the Act shall be in accordance with the 
Act entitled “An Act to provide for the acquisition of 
land in the District of Columbia for the use of the United 
States,” approved March 1, 1929 (U. S. C. Supp. Ill, 
Tit. 40, ch. 7). 

The Act of Congress approved March 1,1929, supra, 
confers upon the Supreme Court of the District of Co¬ 
lumbia, holding a special term as a District Court of the 
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United States, jurisdiction over such condemnation 
cases as may be brought by the Attorney General of the 
United States upon the request of the head of any execu¬ 
tive department or independent bureau, or other Officer 
of the United States, or any board or commission of the 
United States, authorized by law to acquire real prop¬ 
erty in the District of Columbia, for any public purpose. 

The Act of Congress approved June 6, 1930, cl 470 
(46 Stat. L. 504, 513), makes an appropriation of 
funds for the purposes of the Act of March 4, 1929, 
supra. | 

The Commission for the Enlarging of the Capitol 
Grounds determined that it was necessary and advan¬ 
tageous to acquire certain lands, including the Parcel 
involved in this appeal, designated in these proceedings 
as Parcel II, by condemnation proceedings, and there¬ 
fore requested the Attorney General of the Uhited 
States to institute a proceeding for that purpose. 
Among the land requested by the Commission to be con¬ 
demned was the parcel involved in this appeal, more 
fully hereinafter (infra, pp. 5-6) described (R. 5-7). 

Accordingly, on July 13, 1931, the United States of 
America, by the United States Attorney for the District 
of Columbia, acting under the instructions of the At¬ 
torney General of the United States, and at the request 
of the Commission for the Enlarging of the Capitol 
Grounds, filed its petition in the Supreme Court ojf the 
District of Columbia, holding a special term as a'Dis¬ 
trict Court of the United States (R. 2-10), in which the 
various Acts of Congress and proceedings hereinabove 
referred to were recited, and by which petition the 
United States prayed the Court below to ascertain and 
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determine in accordance with the provisions of the Act 
of Congress entitled “An Act to provide for the acquisi¬ 
tion of land in the District of Columbia for the use of 
the United States,” approved March 1, 1929 (U. S. 
Code, Supp. Ill, Tit. 40, ch. 7), the compensation or 
damages to be awarded and paid for the taking of the 
lands to be therein condemned for the use of the United 
States, to ascertain and determine the parties entitled 
to the sums awarded as just compensation, respectively, 
therefor, and upon payment to or into the registry of 
the Court for the use of the parties entitled, of the sums 
adjudged to be just compensation for the lands con¬ 
demned, to pass an order declaring that the title thereto 
is vested in the United States of America in fee simple 
absolute, and to take such action in the premises as 
might be necessary to effectuate that purpose (R. 
9-10). 

At the time of the filing of the petition, title to 
Lot 801 in Square 574, of which Parcel II was a part, 
was in the appellant The Washington Holding Com¬ 
pany, a Maryland corporation, subject to certain leases 
and to a deed of trust referred to in the petition (R. 8). 

While the proceedings were pending, a change oc¬ 
curred in the fee simple title to said lot, but all parties 
in interest, both the owner at the time of the filing of 
the petition and the subsequent owners, were before 
the Court below and are before this Court on this 
appeal (R. 10-11,12-15). 

A jury of five having been selected and sworn pur¬ 
suant to the provisions of Section 371 of Tit. 40 of U. S. 
Code Supp. Ill (R. 11, 20), testimony was taken in 
respect of the land involved in the proceedings. On 


i 


5 

November 28, 1932, the jury returned its verdict, by 
which it appraised, awarded and set forth, parcpl by 
parcel, as the same were described in the petition, the 
just compensation to be paid (R. 11). The vdrdict 
included an appraisement of the compensation to be 
paid for and in respect of Parcel II, including the Value 
of the interest of the owner of the fee simple thereof 
and all damages sustained by such owner in respect 
of the tract or parcel of real property of which! said 
Parcel II formed a part, to be $8,116.28 (R. 12). The 
owners of said Parcel filed exceptions to the a^ard 
(R. 12-15), which exceptions were overruled on [June 
29, 1934, and the award in respect of said Parcel was, 
by the Court, ratified and confirmed, and the parties 
owning said parcel were awarded judgment in | said 
sum of $8,116.28, the order further providing fo jr the 
vesting of the title to said Parcel in the United States 
in fee simple (R. 15-16). The owners of Parcpl II 
excepted to the entry of the decree and noted their 
appeal therefrom (R. 16), which appeal was there¬ 
after duly perfected (R. 16). 

The Parcel involved in this appeal, known as Phrcel 
II, is part of Lot 801 in Square 574 (R. 6, 7). Said 
Lot 801, also known as 228, 230, and 232 First Street, 
Northwest, is rectangular in form, having a frofitage 
on First Street of 66 feet, with a depth of 167.167 feet 
back from First Street, with a 16-foot alley on the porth 
side of the building. It is improved by a four-story 
brick building in front, and a four-story brick building 
in the rear, with a frame construction in between (R. 
25-26). The second, third and fourth floors and the 
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rear portion of the first floor, are occupied by a paper- 
box factory, and the front portion of the first floor is 
occupied by a refrigerating company ( R. 23). The 
portion of the lot involved in this appeal (Parcel II) is 
in the form of a right-angle triangle, one of the arms 
of which, on First Street, is 38.89 feet long, and the 
other arm of which, extending west from the southeast 
corner of the lot, is 41.91 feet long—a total area of 
814.94 feet (R. 6, 7). The portion to be taken is 
shown on U. S. Exhibit 3A, which is reproduced in the 
Addition to Record by Stipulation of Counsel, and will 
be there found immediately above the tail of the arrow 
indicating North. As will be further seen by said Ex¬ 
hibit, the part to be condemned will form a portion of 
a proposed new street 160 feet in width. The relation 
of this proposed new street to Scheme B, which is the 
plan for the enlargement of the Capitol Grounds, is 
shown on U. S. Exhibit 1, also included in said Addition 
to Record, where it is marked “Proposed New Street.” 
The result of this condemnation will be that the portion 
of Lot 801 not taken, instead of having a frontage on 
First Street of 66 feet will have a frontage thereon of 
27.11 feet and will have a frontage on the proposed 
new street of 57.17 feet (R. 26). 

The Parcel condemned is occupied by the southeast 
corner of the four-story brick building which occupies 
the front portion of the lot (R. 26). This corner of 
the structure will necessarily be removed and what is 
left of the building will then have to be closed in with 
a new wall at an angle of approximately 43 degrees. 

The appellants produced as a witness Arthur C. 
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Houghton, who testified that in his opinion the Entire 
lot, containing about 11,033 square feet, was \^orth 
$10 a square foot over all, that the front one-quarter of 
the lot was worth 40% of the total value, or $16 a 
square foot, and that upon this basis the value df the 
portion taken would be $13,039.04 (R. 23). j 

On cross examination, the witness was requested to 
assume that he had for sale this triangular piece ofl land 
containing 814 square feet, and was asked what that 
would bring in the market as a fair market value. The 
question was objected to by the appellants, uporjt the 
ground that an appraisal could not be put on an isolated 
piece of ground containing 814 square feet, but the 
objection was overruled and exception noted. The wit¬ 
ness thereupon testified that in his opinion a triangular 
lot in that location, with a frontage of about 41 fedt on 
First Street and 41 foot depth, would be worth ^bout 
$7.50 a foot (R. 24). 

Further testimony for the appellants tended to prove 
that the cost of removing the corner of the building 
would be $1,094, that the replacement value or the 
portion of the building to be taken was $13,838, with¬ 
out allowance for depreciation, estimated at 10%, and 
that the cost of replacing the wall on the angle, which 
will be necessary when the triangular portion of the 
building is removed, would be $17,460 (R. 25). j 

E. Catesby Rowzee, called as a witness by the gov¬ 
ernment, testified that in his opinion the lot was wprth 
$3 per foot; that the total ground area was 11,033 feet 
and that the taking of the 814.94 feet would lpave 
10,218.06 feet. He valued the ground taken at $3 
a foot or $2,444.82. He further testified that he| be- 
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lieved that the residue of 10,218.06 feet would be en¬ 
hanced in value to the extent of $1 a foot, or 
$10,218.06, leaving a net enhancement in value of 
$7,773.24, for the ground (R. 26). 

F. Eliot Middleton, also a witness for the Govern¬ 
ment, testified that in his opinion the present value of 
the entire property was $78,000, being 11,033 feet of 
land at $3 per foot, or $33,099, plus $45,000 for the 
improvements. He further testified that when the new 
street goes through the land will have received a de¬ 
cided increase in value and when the building is restored 
it will be for any practical purpose as usable and sound 
as at present; and that the entire property would then 
have a value of $91,000, being the remaining 10,218 
feet at $5 per foot, or $51,090, plus $40,000 for the 
building, leaving a net benefit of $13,000. He did not 
take into consideration the cost of restoring the build¬ 
ing, but testified that such cost would be charged 
against the $13,000 benefit (R. 27-28). 

Arthur Carr, another witness for the Government, 
testified substantially as had Middleton in regard to 
the value of the land to be taken, the alleged benefit to 
the remaining portion, and the damage to the building 
(R. 28-29). He further testified that in his opinion 
the most valuable use of the property is as improved 
for this storage warehouse and print shop (R. 29). 

So much of the testimony of the witnesses for the 
Government as related to the enhancement in value of, 
or benefit to, the portion of the Parcel that was not 
contemplated to be taken in this proceeding, was re¬ 
ceived over objection, made on behalf of the appellants, 


upon the ground that under the statutes and the Consti¬ 
tution of the United States, such enhancement or bene¬ 
fit was not proper to be taken into consideration. The 
objection was overruled by the Court, to which action 
of the Court exception was duly noted (R. 29). 

At the conclusion of all of the testimony, the Court 
gave the jury a number of instructions, of which those 
material to this appeal are contained in the Record 
(pp. 29-33). By Instruction No. VIII, the jury tyere 
instructed that they were to take into consideration not 
only the fair market value of the part of the tract actu¬ 
ally taken for public use, but also, by way of addition, 
any damage to the remaining part caused by the sever¬ 
ance from it of the part taken, and, by way of reduction, 
any direct and special benefit or advantage enhancing 
the value of the remaining portion caused by the ap¬ 
propriation of the part taken to the public use author¬ 
ized by Congress (R. 31). j 

By Instructions Nos. IX and X the jury weri in¬ 
structed that special benefits that may be taken [into 
account in determining the just compensation foij the 
part of the land taken are such benefits or advantages 
as are directly conferred upon the remaining paift of 
the land by the physical relation of the public improve¬ 
ment to such land; and that if the public improvement 
has a direct effect upon the physical character or situa¬ 
tion of the remaining portion of the land, the advan¬ 
tages thus conferred by the improvement are special 
benefits within the meaning of the instructions and 
should be taken into account in determining the pust 
compensation payable for the property taken, that such 
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benefits are none the less special because they are en¬ 
joyed by other lands having the same or a similar rela¬ 
tion to the improvement; and that the compensation 
awarded should be reduced by the amount of such 
enhancement (R. 32-33). 

Appellants objected to Instructions Nos. VIII, IX 
and X, upon the ground that under the statutes and the 
Constitution of the United States benefits to the portion 
of the property not taken were not proper to be con¬ 
sidered, but the objections were overruled and excep¬ 
tions noted (R. 33). 

ASSIGNMENT of ERRORS (R. 16-17). 

1. The Court erred in admitting testimony of the 
witness Houghton as to the fair market value of a tri¬ 
angular piece of land containing 814 square feet, as 
appears by the Bill of Exceptions. 

2. The Court erred in admitting testimony of the 
witness Rowzee relating to the alleged enhancement 
in value of, or benefit to, the portion of lot 801 in square 
574 that was not contemplated to be taken, as appears 
by the Bill of Exceptions. 

3. The Court erred in admitting testimony of the 
witness Middleton relating to the alleged enhance¬ 
ment in value of, or benefit to, the portion of lot 801 in 
square 574 that was not contemplated to be taken, as 
appears by the Bill of Exceptions. 

4. The Court erred in admitting testimony of the 
witness Carr relating to the alleged enhancement in 
value of, or benefit to, the portion of lot 801 in square 
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574 that was not contemplated to be taken, as appears 
by the Bill of Exceptions. 

5. The Court erred in granting United States 

Prayer VIII, as appears by the Bill of Exceptions. 

6. The Court erred in granting United States 

Prayer IX, as appears by the Bill of Exceptions. 

7. The Court erred in granting United States 

Prayer X, as appears by the Bill of Exceptions. 

8. The Court erred in entering judgment on the ver¬ 
dict of the jury as to Parcel II. 


ARGUMENT and AUTHORITIES 

The errors complained of may be conveniently 
grouped into two propositions of law, namely, (1) that 
the Court erred in admitting testimony as to the fair 
market value of a triangular piece of land containing 
814 square feet (Assignment of Error No. 1), and (2) 
that the Court erred in admitting testimony ancl in¬ 
structing the jury in regard to deducting benefits by 
reason of the alleged enhancement of the value of the 
portion of Lot 801 remaining after the subtraction of 
the portion thereof which was condemned and which is 
involved in this appeal (Assignment of Errors ^os. 

2 - 8 ). ! 

I 

First Assignment of Error 

The Court erred in admitting testimony of the wit- 
ness Houghton as to the fair market value of a triangu¬ 
lar piece of land containing 81U square feet . 
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In the course of the cross examination of Arthur C. 
Houghton, a witness produced on behalf of the appel¬ 
lants, he was requested to assume that he had for sale 
this triangular piece of land containing 814 square feet 
and was asked what that would bring in the market 
as a fair market value. Appellants objected upon the 
ground that an appraisal could not be put on an 
isolated piece of ground containing 814 square feet, but 
the objection was overruled and exception noted, where¬ 
upon the witness testified that he believed that a 
triangular lot in this location with a frontage of about 
41 feet on First Street and a 41 foot depth would be 
worth about $7.50 per foot (R. 24). 

It is respectfully submitted that the action of the 
Court in admitting this testimony was error. 

The value of a strip of land is not only its value as an 
isolated parcel of land, but includes such additional 
value as attaches to it by reason of its connection with 
adjacent land of the same owner. 

Scott v. S. P. & C. Ry . Co., 21 Minn. 322, 324. 

“Not the value of the strip of land taken as a 
strip alone was the criterion of compensation, but 
its value in relation to the whole tract of which it 
was a part. A parcel of land in that shape might 
in itself be of little value, when in connection with 
that from which it was severed its value would be 
great.” 

Balfour v. L., N. 0. & T. R . R . Co., 62 Miss. 
508, 510. 
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“The part taken may have been, probably ;was, 
worth much more as a part of the lot thin it 
would have been if disconnected therefrom, and the 
principle of just compensation to the owner seems 
to require that its value should be assessed as a 
part and parcel of the lot.” 

Washburn v. Milwaukee & Lake Winnebago 
R. R. Co., 59 Wis. 364,375. j 

Where part of lot sought to be taken for public! use 
is of greater value considered as a part of the entire lot 
than as a separate and distinct piece of property en¬ 
tirely disconnected from the residue of the lot, the 
owner is entitled to compensation based on the value 
of the part taken, when considered in its relation to, 
and as a part of the entire lot, and not simply what may 
appear to be its value as a separate and distinct pliece 
of property entirely disconnected from the residue of 
the lot. 

C. & E. R. R. Co. v. Blake, 116 Ill. 163,168-170. 

I 

“It was error on the part of the trial court to 
permit defendant, in the examination of two of its 
witnesses, to ask as to the value of the same quarter 
section, distinct from the rest of the farm. There 
is a claim that this was without prejudice, because 
these witnesses testified also to the value of the farm 
as a whole, but that fact will not right the wrong 
done. Lough was entitled to have his farm valhed 
as a whole, and his damage assessed on that basis 
[citing cases]. It was error for the witnessed to 
value the farm in detailed parts. Winkleman§ v. 
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Ry. Co., 62 Iowa 11. It might be that the particu¬ 
lar tract crossed by the railroad was of little value, 
and a showing of this fact would tend to distract 
the attention of the jury from the real question, 
and confuse them, at least, if not induce them to 
base their finding of damage largely upon the in¬ 
juries done to it, considered as a separate and 
distinct parcel.” 

Lough v. M. & S. L. R. Co., 116 Iowa 31, 35. 

See also —Routh v. Texas Traction Co., 148 

S. W. 1152. 

1 Department of Public Works v. 
Griffin, 305 Ill. 585, 588. 


Assignment of Errors Nos. 2 to 8, Inclusive 

Under this head, we shall discuss the following 
propositions: 

1. Benefits may not be set off in the absence of ex¬ 
press statutory provision therefor. 

2. The applicable statutes do not provide for deduc¬ 
tion of benefits. 

3. Deduction of benefits in the case at bar would be 
contrary to the Constitution. 


1. Benefits May Not Be Set Off in the Absence of Express Statutory 

Provision Therefor 

In District of Columbia v. Prospect Hill Cemetery, 
5 App. D. C., 497, this Court said (p. 518): 

“While it would seem to be just and reasonable 
in theory that those specially benefited by a public 
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improvement should be specially assessed for the 
cost of it, we believe that in no case has there ever 
been recourse to such special assessment without 
specific statutory authority to levy the assessment. 
To charge upon private individuals the costj of a 
public improvement or any proportionate shajre of 
such cost, even if such proceeding be found to be 
free from the apparent inconsistency which it 
seems to involve, certainly cannot be done without 
warrant of a statute distinctly so providing.’ 


In the case last cited this Court also held that Con¬ 
gress was without power to provide for any such assess¬ 
ment of benefits, under the Fifth Amendment to the 
Constitution, which is the Amendment which proyides 
that private property shall not be taken for public use 
without just compensation. In Bauman v. Ross , 164 
U. S. 548, 573, the United States Supreme Court ex¬ 
pressed dissent from the views of this Court as ty the 
power of Congress under the Constitution, and held 
that Congress has the power to provide for assessment 
of benefits; but the opinion of this Court that benefits 
may not be deducted in the absence of express statutory 
provision therefor, has never been overruled and i^ still 
the law in the District of Columbia. 

2. The Applicable Statutes Do Not Provide for Deduction of Benefits 

We submit that it clearly appears from a considera¬ 
tion of the statute under which these proceedings jvere 
had, that Congress did not intend that any award of 
compensation should be reduced by benefits. These 
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proceedings were initiated and prosecuted under the 
provisions of the Act of March 4,1929, c. 708 (45 Stat. 
L. 1694) as amended by the Act of June 23,1930, c. 576 
(46 Stat. L. 800) and as further amended by the Act of 
March 4, 1931, c. 502 (45 Stat. L. 1522) (Public No. 
849—71st Congress). The amendment of June 23, 
1930, supra, provides that any condemnation proceed¬ 
ing instituted under the authority of the Act shall be 
in accordance with the provisions of the Act entitled 
“An Act to Provide for the Acquisition of Land in the 
District of Columbia for the use of the United States,” 
approved March 1, 1929 (U. S. C. Supp. Ill, Title 40, 
ch. 7). 

The Act of March 1,1929 (U. S. C. Supp. Ill, Tit. 40, 
ch. 7), contains no provision whatever for the assess¬ 
ment of benefits. 

The omission of any provision in regard to benefits 
in the statute is extremely significant, in view of the 
fact that there are a number of statutes in force in the 
District of Columbia which do make such provision. 
As was pointed out by the United States Supreme Court 
in Bauman v. Ross, 167 U. S. 548, 571, during the 
period from 1812 to 1890, a period of more than three- 
quarters of a century, the general acts of Congress, 
authorizing the laying out or altering of public roads 
in the District of Columbia, outside the cities of Wash¬ 
ington and Georgetown, expressly provided for the 
deduction of benefits in the assessment of damages to 
the owners of lands. 

On the same day that the Act of March 1,1929, (U. S. 
C. Supp. Ill, Tit. 40, ch. 7) was approved, there was also 
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i 

approved the Act of March 1,1929, c. 439 (45 Sta|t. L. 
1437), which is incorporated in D. C. Code, Tit. 25, ch. 
5, relating to condemnation of land by the District of 
Columbia for school houses, fire or police stations, 
sewers, and other municipal uses. Section 45 of that 
Title expressly provides that the jury shall take j into 
consideration, whenever a part only is taken, the bene¬ 
fit to the remainder of the tract. 

Section 58 of Title 25 of the D. C. Code, relating to 
condemnation of land for streets, likewise expressly 
provides for assessment of benefits, as does also Section 
82 of Title 25, of the D. C. Code, relating to the con¬ 
demnation of land for alleys and minor streets. 

The omission from U. S. C. Supp. Ill, Title 40, ch. 
7, of any provision for benefits seems clearly to indicate 
that Congress did not intend to assess benefits when it 
acquires land for its own Governmental purposes, as 
distinguished from land acquired by the United Stjates 
for the use of the public, of which an example is tb be 
found in the Act of September 27, 1890, c. 1001 (26 
Stat. L, 492) authorizing the establishment of Rock 
Creek Park, which expressly provided for the assess¬ 
ment of benefits, and as distinguished from land 
acquired for streets and alleys, which inure to the 
benefit of the public as distinguished from the Govern¬ 
ment. It can not be assumed that the omission of 
any provision for the assessment of benefits in the 
statute under which the present proceedings were 
taken was due to an oversight, nor does it seem possible 
to reach any conclusion other than that the omission 
was made advisedly. 
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The assessment of benefits is not an exercise of the 
power of eminent domain, but of the power to tax. 

Bauman v. Ross, 167 U. S. 548, 588. 

Houck i). Little River Drainage District, 239 
U. S. 254, 264. 

“It is an old and familiar rule of the English 
courts, applicable to all forms of taxation, and par¬ 
ticularly special taxes, that the sovereign is bound 
to express its intention to tax in clear and unam¬ 
biguous language.” 

Eidman v. Martinez, 184 U. S. 578, 583. 

“In the interpretation of statutes levying taxes 
it is the established rule not to extend their pro¬ 
visions, by implication, beyond the clear import of 
the language used, or to enlarge their operations 
so as to embrace matters not specifically pointed 
out. In case of doubt they are construed most 
strongly against the government, and in favor of 
the citizen.” 

Gould v. Gould, 245 U. S. 151, 153. 

“In statutes levying taxes the literal meaning of 
the words employed is most important, for such 
statutes are not to be extended by implication be¬ 
yond the clear import of the language used. If the 
words are doubtful the doubt must be resolved 
against the government and in favor of the tax¬ 
payer. Gould v. Gould, 245 U. S. 151, 153. The 
rule is stated by Lord Cairns in Partington v. Atty. 
Gen. L. R. 4 H. L. 100, 122. 
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“ ‘I am not at all sure that in a case of this 

1 ,, 

kind—a fiscal case—form is not amply!suffi¬ 
cient; because, as I understand the principle 
of all fiscal legislation, it is this: If the person 
sought to be taxed comes within the letter of 
the law, he must be taxed, however great the 
hardship may appear to the judicial mijnd to 
be. On the other hand, if the Crown, seeking 
to recover the tax, cannot bring the subject 
within the letter of the law, the subject is free, 
however apparently within the spirit off the 
law the case might otherwise appear to b^. In 
other words, if there be admissible inj any 
statute what is called an equitable construc¬ 
tion, certainly such a construction is not ad¬ 
missible in a taxing statute, where yoiji can 
simply adhere to the words of the statute.’ ” 
U. S. v . Mer'riam , 263 U. S. 179,187. 

3. Deduction of Benefits in the Case at Bar Would Be Contrary to the 

Constitution 

While we concede that it is now the settled law so far 
as this jurisdiction is concerned that, in proper cases, 
benefits may be assessed, the right to assess benefits 
does not extend to all cases. In regard to streets and 
highways the right undoubtedly exists {Bauman v. 
Ross, 167 U. S. 548). It also exists in the case of im¬ 
provements to waterways ( United States v. River 
Rouge Improvement Co., 269 U. S. 411), and pjublic 
parks ( Wilson v. Lambert, 168 U. S. 611); but it has 
never, so far as we are aware, been held, either bjf this 
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Court or by the United States Supreme Court, that such 
a right exists in the case of land acquired by the Gov¬ 
ernment for its own purposes. 

In the case of a street there is a direct benefit to the 
property sufficiently close thereto to be affected thereby, 
but, if the street is not laid out as contemplated when 
the assessment is made, the amount paid under the 
assessment is refundable ( District of Columbia v. 
Thompson , 281 U. S. 25). In the case of a park, there 
must be at least a present intention to establish a park 
(Wilson v . Ltimbert, 168 U. S. 611). In the present 
case, the statute contains no expression of intent and 
there is to be found no presumption of any benefit, for 
even a short interval of time. The land condemned 
will not be a street analogous to streets belonging to 
and under the control of the District of Columbia, but 
the fee simple title to the land will be in the United 
States, which will be free, without let or hindrance, 
to devote the land to any purpose which it may desire. 
It may never cut the street or, having cut it, may close 
it at any time, without any right on the part of the 
owner of the property assessed to obtain a refund such 
as was allowed in District of Columbia v. Thompson , 
281 U. S. 25, supra . 

The construction and maintenance of serviceable 
roads in any Community is a matter in which the whole 
community has an interest and is a typical public pur¬ 
pose for which property may be taxed by the State. 

Memphis & Charleston Ry. Co. v. Pace , 282 U. S. 

241, 245. 



In Bauman v. Ross, supra, the Court said that the 
legislature has the authority to direct that the whole 
or a part of the expense of a public improvement, such 
as the establishing, the widening, the grading, or the 
repair of a street to be assessed upon the owners of 
lands benefited thereby . j 

Bauman v. Ross, 167 U. S. 548, 589. 

We submit that the enlarging of the Capitol Grounds 
is not within the purview of the principle thus 
announced. 

Bauman v. Ross, 167 U. S. 548 involved the consti¬ 
tutionality of the Act of March 2,1893, c. 197 (27 Stat. 
L. 532), which provided for the condemnation of land 
in the District of Columbia for streets and highways. 
Section 11 of that Act provided that where the use of 
part only of any parcel or tract shall be condemned, 
the jury, in assessing the damages therefor, shall take 
into consideration the benefit to the remainder thereof, 
and Section 15 provided for the assessment of benefits 
against all of the land benefited. 

It is to be noted that under that Statute all land bene¬ 
fited was subjected to assessment, whereas in the in¬ 
stant case the benefits were charged only against the 
owners of property of which a portion was taken; &nd 
also that the statutes now in force in the District of 
Columbia cited in this brief (ante, p. 17) (D. C. Code, 
Tit. 25, Secs. 45, 58, 82) provide for assessment! of 
benefits against all property benefited, and not ohly 
property of which a portion is condemned. 

Under the rulings of the Court below in this case, a 
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property owner who is so unfortunate as to have part 
of his land taken is compelled to pay for such benefit 
as the jury may find inures to the part not taken, 
whereas other proprety owners, who may be benefited 
to an equal or greater extent, are not subject to any 
assessment whatever. 

The inequality and consequent injustice of the pro¬ 
cedure followed in this case is made manifest by a con¬ 
sideration of United States Exhibit 9, which is the large 
map included in the Addition to Record. From that it 
appears that there are certain lots in Square 574 imme¬ 
diately north of Parcel II, no parts of which lots were 
taken, and consequently the owners thereof were not 
charged with any benefits, and the same is true in 
regard to Lot 800 in Square 631; yet if Parcel II is 
benefited, so also were these other properties. We re¬ 
spectfully submit that benefits can not properly be 
assessed by the method followed in this case, resulting 
in benefits to certain property without cost, whereas 
the owners of other property, similarly situated, are 
required to pay. 

Assessment for benefits is an exercise of the power 
to tax. 

Spencer v. Merchant, 125 U. S. 345, 355. 

Bauman v. Ross, 167 U. S. 548, 588. 

Houck v. Little River Drainage District, 239 
U. S. 254, 264. 

The principle upon which the assessment is based 
must be based on some reasonable probability of ap¬ 
preciation in value and must be uniform as to method 
of ascertainment. 
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Kansas City S. R. Co. v. Road Improvement 
District No. 6, 256 U. S. 658, 661. i 

Road Improvement District No. 1 v. Missouri 
Pacific R. R. Co., 274 U. S. 188, 194. | 

i 

i 

i 

If the tax be palpably arbitrary and therefore a 
plain abuse of power it falls within the condemnation 
of the due process clause of the Constitution. 

i 

Memphis & Charleston Ry. Co. v. Pace, 282 
U. S. 241,246. 

Houck v. Little River Drainage District, 239 
U. S. 254, 265. 

If the law is of such a character that there is no 
reasonable presumption that substantial justice gen¬ 
erally will be done, but the probability is that the 
parties will be taxed disapportionately to each other 
and to the benefit conferred, the law can not stand 
against the complaint of one so taxed in fact. 

Martin v. District of Columbia, 205 U. S. 135, 
139. | 

Gast Realty and Investment Company v. 
Schneider Granite Co., 240 U. S. 55, 58. j 

Benefits may not be inequitably or arbitrarily pro¬ 
portioned among the several properties benefited. 

Wiegand v. Siddons, 41 App. D. C., 130,136.1 

“The rule of apportionment among the parcels 
of land benefited also rests within the discretion! of 
the legislature, and may be directed to be in pro- 
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portion to the position, the frontage, the area of the 
market value of the lands, or in proportion to the 
benefits as estimated by commissioners.” 

Bauman v. Ross, 167 U. S. 548, 590. 

While it is true that a large latitude is permitted in 
the formulation of rules and classifications for the 
purposes of taxation, surely it cannot be said that a 
tax may be based upon the purely fortuitous circum¬ 
stance that a portion of the property of the person to be 
assessed is being taken from him by the condemnation 
proceedings, leaving all other property owners free of 
such assessment. 

“A classification for purposes of taxation must 
rest on some reasonable distinction.” 

Schlesinger v. Wisconsin, 270 U. S. 230, 240. 

The Fourteenth Amendment applicable to the 
States, protects those within the same class against 
unequal taxation; all are entitled to like treatment. 

Hopkins v . Southern California Telephone Co ., 
275 U. S. 393, 403. 

While, of course, the Fourteenth Amendment is bind¬ 
ing only on the States and not on Congress in legis¬ 
lating for the District of Columbia, the cases above 
cited are nevertheless applicable to this case under the 
due process clause of the Fifth Amendment, which is 
binding upon Congress. 

Under the Fifth Amendment to the Constitution, in 
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cases of special assessments, it is competent to inquire 
into the matter of discrimination and inequality. 

Johnson v. Rudolph, 57 App. D. C. 29, 31. 

I 

! 

It is apparent that in this case the jury was in¬ 
fluenced, to the detriment of the appellants, by the 
testimony admitted and by the rulings of the Court in 
regard to alleged benefits. The lowest estimates placed 
on the damage to the appellants were, the value of the 
property to be taken, $2,444.82 (R. 26), plus construc¬ 
tion costs of $8,313 (R. 27), plus the value of the 
portion of the building of which appellants would be 
deprived, $5,000 (R. 28, 29), a total of $15,757.82; 
whereas the the amount awarded by the jury was but 
the sum of $8,116.28 (R. 12), $7,641.54 less than the 
lowest estimate of damage, showing clearly that the 
jury deducted from the amount of its award the alleged 
benefits. 

at' i 

As a further illustration of the injustice done in this 
case, we refer to the testimony of the witness Copper, 
who testified on behalf of the Government, that the cost 
of reconstruction made necessary by the removal of 
a portion of the building is $8,313—without taking into 
consideration the loss due to the reduced area of the 
land and the reduced floor space of the building (R. 
27). Yet the award of the jury was but the sum of 
$8,116.28, a sum less than the cost of the reconstruction 
alone, making it necessary for the owners of the prop¬ 
erty, who find themselves with their land and building 
areas reduced, and with their building partially de¬ 
stroyed, to expend more for its restoration than the 
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amount of the award—all this in return for the alleged, 
but, we submit, nonexistent benefit of having a portion 
of a factory face the Capitol Grounds instead of a street, 
and in this connection it is significant that the witness 
Carr, testifying on behalf of the Government, stated 
that the most valuable use of the property is as at pres¬ 
ent improved (R. 29). 

CONCLUSION 

By reason of the errors herein complained of, the 
judgment of the Court below should be reversed. 

Respectfully submitted, 

Morris Simon, 

i Lawrence Koenigsberger, 
Eugene Young, 

William H. Collins, 

Attorneys for Appellants. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1934 

No. 6350 i 

i 

Reuben Aaronson et al., appellants 

i 

! 

United States of America 


BRIEF FOR THE UNITED STATES 

STATEMENT OF THE CASE 

This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia entered 
on the verdict of the jury awarding compensation 
for property taken in condemnation. 

By the Act of April 11, 1928, c. 350 (45 Stat. U. 
420), Congress established a Commission to con¬ 


sider plans for the creation of a park area to en¬ 
large the Capitol Grounds, including the plans 
showing the original scheme for the development 
of this area and the alternative scheme for the de¬ 
velopment of this and added areas. The Commis¬ 


sion was to recommend such original and altemaL- 

(i) 


i 
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five plans, with estimates of cost therefor, together 
with recommendations for the purchase of such 
added areas 1 as might be necessary to give a suit¬ 
able landscape treatment for the Capitol Building 
in relation to the landscape treatment and proposed 
arrangement of the Mall area. This Commission, 
composed of the Vice President, the Speaker of the 
House, the chairmen and ranking minority mem¬ 
bers of the Senate and House Committees on Pub¬ 
lic Buildings and Grounds, the minority leader of 
the Senate, the minority leader of the House, and 
the Architect of the Capitol, was known as the 
“ Commission for the Enlarging of the Capitol 
Grounds. ’ ’ 

The Commission employed a noted landscape 
architect, aiid, after a full study of the problem, 
submitted to Congress House Document No. 252, 
Seventieth Cong., First Session (Rec. p. 20), which 
embodied two schemes, known, respectively, as 
Scheme “A” and Scheme “B”, the latter of which 
provided: 

Pursuant to the authority of law and 
having in mind the unquestioned desire of 
Congress for a proper and artistic develop¬ 
ment of the Capitol Grounds and their 
environs as a harmonious factor in relation 
to the beautification of the city of Washing¬ 
ton, the commission recommends the adop¬ 
tion of Scheme B. This plan in detail and 
in point of superiority over any alternative 
plan is as follows: 
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It contemplates an avenue starting frbm 
the western fountain in front of Union 
Station, proceeding in a southwesterly direc¬ 
tion to that portion of Pennsylvania Avepue 
between Second and Third Streets, to be 
known as Union Square in the proposed 
development of the Mall area. This gives 
a marginal avenue with a direct connection 
to Pennsylvania Avenue in a formal And 
splendid manner. This avenue crosses B 
Street at a point where the grade is suitable 
for a street crossing. This deflects travel 
which would go directly to the northwestern 
corner of the Capitol Grounds if scheme! A 
had been recommended. By the adoption 
of scheme B and the rearrangement of 

I 

existing streets in the 12 squares now ownjed 
by the Government, it makes possible tlhe 
treatment of a large area in a suitable man¬ 
ner, which could not be done if this laijge 
area were bisected by an avenue as in scheijne 
A. It provides thereby for a suitable Ap¬ 
proach to the Capitol from the north, tjhe 
removal of such car lines, the building of 
terraces, the lowering of street car tracks jso 
that there are no cars seen between tbe 
Union Station and the Capitol, and makes 
this view of the Capitol far more attractive 
than any other plan developed. 

(House Document No. 252, p. 3.) 

Scheme “B ,? as presented in House Document 
No. 252 was approved by Congress, with certain 
modifications. An Act was accordingly passed ail- 
thorizing the Commission “to carry out the plfcn 
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for tlie Enlarging of the Capitol Grounds recom¬ 
mended bv the Commission in Scheme B of its 
report to the Congress contained in House Docu¬ 
ment numbered 252, Seventieth Congress, First 
Session ?? , with certain modifications as follows: 

(1) Provision for an avenue extending 
from the western fountain in front of the 

Union Station southwesterlv to Pennsvl- 

•/ •- 

vania Avenue, joining said Avenue between 
Second and Third Streets, Northwest; 

(2) Closing of North Capitol Street south 
of D Street; 

(3) Closing of C Street to vehicular traffic 

between New Jersev Avenue and Delaware 

•/ 

Avenue, and removal of street-car tracks 
from C Street and re-laying them in a de- 
pression and subway between New Jersey 
Avenue and Delaware Avenue, and extend¬ 
ing the street-car tracks on C Street from 
Delaware Avenue to First Street, North¬ 
east; 

(4) Removal of street-car tracks from 
Delaware Avenue and B Street (including 
the spur extending from Delaware Avenue 
into the Capitol Grounds) and re-laying 
them on First Street Northeast; 

(5) Construction of an underground 
garage extending from Delaware Avenue to 
New Jersey Avenue; 

(6) Acquisition of private property and 
removal of existing buildings as hereinafter 
provided; and 
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(7) Construction of terraces and foun¬ 
tains, grading, landscaping, and architec¬ 
tural treatment. 

Section 2 of the same Act authorized the Archi¬ 
tect of the Capitol, under the direction of the Cofm- 
mission, to acquire land in certain designated 
squares, and Section 3 provided that “all privately 
owned lands acquired under the provisions of tjiis 
Act, together with all other lands within the aijea 
of the development proposed in Scheme “B” of 
House Document No. 252, Seventieth Congress, 
First Session, including streets and roadways, shgll 
be a part of the Capitol Grounds under the .juris¬ 
diction and control of the Architect of the Capitol.” 
(Act of Mar. 4, 1929, c. 708, 45 Stat. L. 1694.) 

The Act just mentioned was amended on March 
4, 1931, by adding a provision that u tlie Architect 
of the Capitol is authorized to acquire in like man¬ 
ner for such purposes all or any part of the lan|ds 
including buildings or other structures, in Lot 801 
of Square 574 [appellants’ land] and Lot 821 in 
Square 630.” (Act of Mar. 4,1931, c. 502, 46 Stat. 
1522.) 

The Architect of the Capitol, under the direction 
of the Commission, caused a survey to be mafle 
showing the area to be taken and the lines of the 
new Avenue from the western fountain in front of 
the Union Station southwesterly to Pennsylvania 
Avenue between Second and Third Streets, North¬ 
west, as described by Scheme “B” and provided in 
the Act of March 4,1929. Eec. p. 22. 
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The Commission, being able to acquire only a por¬ 
tion of the needed property at satisfactory prices, 
requested the Attorney General to institute a con¬ 
demnation proceeding for the acquisition of some 
78 parcels, including the property here in question, 
designated in said proceeding as Parcel II. A 
condemnation petition was accordingly filed on 
July 13,1931. Kec. p. 7. In due course a jury was 
selected and empanelled under the Act of March 1, 
1929, c. 416 (45 Stat. 1415), U. S. Code Supp. IV, 
Tit. 40, Secs. 361-386, pp. 564-567, and hearings 
on the question of valuation began before Mr. Jus- 
tice Cox. The Government having made the usual 
preliminary proof as to the location, boundaries, 
dimensions, areas, etc., of the properties to be con¬ 
demned, the owners of Parcel II, when that prop¬ 
erty was reached in its regular order, introduced 
the following evidence: 

A. C. Houghton, a real-estate agent, expressed 
the opinion that the property was worth $10.00 a 
square foot throughout its 11,033 square feet; that 
the 814.94 square feet taken, being front land, was 
more valuable than the back land; that the front 
one-fourth of the area was worth 40 percent of the 
total value; that the damage resulting from the 
taking would be $13,039.04, which witness figured 
at $16.00 per square foot for the part taken; that 
witness did not determine the market value of the 
land taken and what, if anything, was the damage 
to the remainder by virtue of the taking; but 
thought that the front part of the lot should bear 



40 percent of its total value and that the taking of 
the front part to a 41-foot depth would be about 
one-fourth of the value and would mean about 
$16.00 a square foot; on cross-examination witjiess 


testified that if one had for sale a triangular 


lot 


in this location with a frontage of about 41 feet 


on First Street and 41 feet depth (i. e., about 
size of the part taken) it would be worth, ar 


the 
d a 


person could well afford to pay, $7.50 a fooj; to 
build a one- or two-story building and get a good 
income out of it on that basis. Rec. pp. 23, 24. 

Harold M. Cummings, a builder, testified {hat 
the cost of removing the corner of the building 
would be $5,060.00; that if at the same time that 
the owner was removing the corner a new trail 
should be erected, some of the material could be 
salvaged and some of the cost of supervision could 


be applied to the new construction, reducing 
cost of removing the wall to $1,094.00; that 


the 

the 


“replacement value’’ of the portion of the buildjing 
removed was $13,838.00, without allowance for | de¬ 
preciation, which witness estimated at about ten 
percent; that the cost of replacing the wall was 
$17,640.00 which was due to the necessity of hook¬ 
ing the new w^all into the changed conditions, ne¬ 
cessitating needling, carrying and supporting; of 
the frame then in the building, the moving of jthe 
sprinkler system, water supply, and pump; tha{ it 
was more expensive to make an alteration thaij to 
go out on an open lot and put up a building. Rec. 
pp. 24, 25. 


s 


The property owners having concluded their 
evidence on the question of value, the Government 
gave evidence as follows: 


E. Catesby Row zee, an experienced real estate 
broker in stating his opinion as to the value of the 
property taken said that the ground should be val¬ 
ued in respect of its fair market value but with 
a consideration of the enhancement in value or 
special benefit to the ground left, caused by the 
creation of the new avenue, 160 feet wide, in front 
of it, and that whatever the cost of restoring the 
building might be, should be credited against the 
benefit to the land remaining: that the value of the 


814.94 feet taken was $3.00 a foot or $2,444.82; that 
the ground left, an area of 10,218.06 square feet, 
was enhanced in value to the extent of $1.00 a foot; 


and that consequently, the effect of the taking was 
a net enhancement in value of $7,773.24 for the 
ground remaining, minus the cost of restoring the 
corner of the building; that the same valuation 
would be obtained bv taking the total value of the 
land as it then stood, and offsetting it by the en- 
hanced value of the remainder; that the remaining 
land was in fact thus benefited, because after the 
taking, the property would have 57.17 feet frontage 
on the new 160-foot-wide Louisiana Avenue and 
would still have a 23.11-foot frontage on First 
Street; that the property, before the improvement, 
looks across First Street into a row of houses, 
whereas it will look out all the way to the Capitol 
when the street is open and the park is in; that 
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it will then be at the junction of two streets, Rtill 
having a frontage on First Street but with a iiew 
frontage on Louisiana Avenue. Fee. pp. 25, 26,i27. 

Two other expert witnesses on real-estate values, 

! 

F. Eliot Middleton and Arthur Carr, testified Jon 
behalf of the United States to substantially the sgine 
effect, both of them stating, however, that in tHeir 
opinion, appellants’ property remaining after ^lie 
taking would be directly benefited by the taking 
to the extent of $2.00 per square foot (an aggregate 
of $13,000.00) in consequence of its new and supe¬ 
rior frontage giving it a unique position on the 
prominent new Avenue with a location fronting 
directly on the grounds of the Capitol of the United 
States. Rec. pp. 27, 28, 29. j 

In addition to the testimony just summarized,! P. 
Gordon Cooper, who qualified as an architect 
builder, testified that his estimate of the total re¬ 


construction cost rendered necessary by the remov¬ 
ing of the portion of the building was $8,313.bo, 
including the items of builder’s profit and the us^al 
and customary architect’s commission, and per¬ 
mits, watchman, barrier and covered walk, super¬ 
intendent, new brick wall, tile and slate stairs, ex¬ 
cavation and concrete footings, trussing floors, rein¬ 


forcing over Tiber Creek, moving sprinkler units, 
heating and plumbing, changing stairs, offices, Re¬ 
placing stall part, 16 windows, 1 service doorj 1 


main door, replacing mill work, repairing, plaster¬ 
ing, painting and cleaning up, changing electjric 
lighting, and plans and contingencies. Rec. p. 27i 
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Each of the Government’s three experts on real 
property value had testified that their valuation 
of the property taken would include a proper al¬ 
lowance to the owner for the costs of putting up 
a new front and restoring the building; for which 
costs, being an engineering proposition, they ac¬ 
cepted Mr. Cooper’s estimate of $8,313.00, which 
one of them (Mr. Carr) took as equivalent in round 
numbers to $9,000.00. Rec. p. 29. 

Thus in the estimation of one Government ex¬ 
pert. the owner’s net loss by the taking, after due 
allowance for the value of the part taken, the cost 
of restoration and the direct benefit accruing to the 
part not taken, was $539.76. It was the view of 
the other experts that the direct benefit to the resi¬ 
due' of the owner’s property exceeded both the mar¬ 
ket value of the small portion taken and the cost of 
restoring the building. The jury awarded 
$8,116.28. 

A motion to vacate the award and for a new trial 
(styled “Exceptions to Award”) having been over¬ 
ruled, judgment was duly entered on the verdict- 
on June 29,1934. Rec. p. 15. It is from that judg¬ 
ment that appellants appeal. Rec. p. 16. 


ARGUMENT 


Appellants’ eight Assignments of Error present 
two questions. All the exceptions but one, whether 
taken to the admission of evidence or the instruc¬ 
tions of the Court, go to the question whether in 
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ascertaining the just compensation for a part] of 
a tract of land taken for public use, the jury should 
take into consideration any direct and special lad- 
vantages enhancing, as well as any damages dimin¬ 
ishing, the value of the part remaining resulting 
from the appropriation of the part taken to |the 
public improvement, which, in this case, was a i)Lew 
marginal avenue 160 feet wide connecting Union 
Station with Pennsylvania Avenue along the Ijor- 
der of the Capitol Grounds, on which avenue ap¬ 
pellants’ property was given a new, conspicuous, 
and extremely valuable frontage. The positioij of 
the Government is that such damages and special 
benefits are necessarily involved in the concept of 
.just compensation and both must be taken into 
consideration, independently of any statute, in de¬ 
termining the true measure and value of what the 
owner has been deprived of by the appropriation 
of a portion of his property. 

The remaining Assignment, which appellants 
present first in order, relates to a matter of detail. 
It is whether, on cross-examination, appellants’ 
opinion witness, who had testified that the 814 sq. 
ft. of land here taken were worth $16.00 per square 
foot, could be asked what would be the fair valiuf of 
that land if it were offered on the market. The 
sole objection made to this question by appellants 
was that a price could not be put on an isolated 
piece of ground containing 814 sq. ft. The objec¬ 
tion was overruled and the witness answered! in 


12 


substance that a person could well afford to pay 
$7.50 a foot for it and build a one- or two-story 
building which would produce a good income on 
that basis. The Government submits that this was 
legitimate cross-examination, well within the lati¬ 
tude allowed for the testing of opinion witnesses. 

In the following discussion the more important 
question will be dealt with first. 

First Point 

Where part of a tract of land is taken for public use, the 
special benefits and advantages accruing to the remain¬ 
ing part should be taken into consideration in assessing 
the compensation, so that the owner shall receive only 
compensation for the net loss sustained by reason of the 
taking 

I. The settled law in the District of Columbia 

Whatever may be the diversity of opinion with 
respect to the allowance of special benefits where 
part of the land is taken, the law in this jurisdic¬ 
tion is well settled. Benefits accruing to the prop¬ 
erty of which part is taken may be set off not only 
against the damages to the part remaining, but also 
against the compensation for the part taken. 

Bauman v. Ross, 167 II. S. 548, 570. j^j 
C hesapeake & Ohio Canal Co. v. Uz&hsi 
3-Cv. C. C. 599, 601. ' 

Chesapeake & Ohio Canal Co. v. Union 
Bank of Georgetown, 4 Cr. C. C. 75, 80. 

Cases cited from jurisdictions where a different 
rule prevails are merely confusing and not helpful. 
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II. The District rule is also the preponderant rule 

I 

That special benefits shall be allowed is univer¬ 
sally conceded. 2 Lewis Em. Bom. Sec. 601, p. 1185. 
The only question is whether they shall be setj off 
against the whole compensation or only against the 
damages to the part not taken. The more limited 
rule that such benefits may be set off against the 
damages to the remaining property is established 
in Maryland, Nebraska, Rhode Island, Tennessee,. 
Virginia, West Virginia, and Wisconsin. 

Friedenwdld v. City of Baltimore , 74 Md. 
116; 

Shipley v. Baltimore, etc., B. B. Co., 34 
Md. 336; 

Williamson v. Bead, 106 Va. 453. 

The preponderant rule that the benefits may be 
set off not only against the damages to the part 
of the land remaining, but also against the com 
pensation for the part taken, established in the 
District of Columbia, also prevails in Connecticut, 
Kansas, Maine, Massachusetts, Minnesota, Mis¬ 
souri, New Hampshire, New Jersey, North Caro¬ 
lina, Oregon, Pennsylvania, South Dakota, Ver- 

i 

mont, and Washington. 

2 Lewis Em. Bom., sec. 691, p. 1185. 

Commonwealth v. Coombs, 2 Mass. 489, 
491. [ 

Butchers Slaughtering and Melting Asso* 
v. Commonwealth, 169 Mass. 103, 118. 

Nicholson v. N. Y . & New Haven B. B~ 
Co., 22 Conn. 74, 88. j 
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Bangor & P. B. B. Co. v. McComb, 60 
Me. 290. 

Southern III. <f* Mo. Bridge Co. v. Stone, 
et at., 194 Mo. 175, 188. 

Bandolph v. Freeholders of Union, 63 
N. J. L. 155, 163, 164. 

Wliitely v. Miss. Water P. & B. Co., 38 
Minn. 523, 525. 

Schuylkill Navigation Co. v. Thohurn, 7 
S. & r! Pa., 410, 423. 

Setzler v. The Penna. Schuykill Valley 
B. B. Co., 112 Pa. State, 56, 64. 

Second Point 

Giving consideration, when part of the tract of land is 
taken, to the special and direct advantages or benefits 
thereby accruing to the part remaining, is not the 
assessment of benefits under the taxing power. It is 
simply a part of the process of ascertaining the just 
compensation 

1. Much of appellants' argument is vitiated by 
the assumption that taking into consideration the 
direct and special benefits accruing to the portion 
of the property not taken constitutes an assessment 
of benefits under the taxing power. From this it 
is argued that such benefits cannot be considered 
in this proceeding because the statute under which 
it is brought contains no express provision for the 
assessment of benefits. This argument fails to take 
account of a 1 clear and well recognized distinction. 

When the legislature desires to recoup the whole 
or a part of the cost of a public improvement, it 
may provide 'that all property in the vicinity bene- 


» 



ficiallv affected by the improvement shall be i as- 

« «/ X 

sessed for such benefits. Wash. R. & E. Cd. v. 


Newman, 41 App. D. C. 439, 446. For this purpose 
the legislature may define, within reasonable liitnits 
of course, the area or taxing district to be assessed. 
Spencer v. Merchant, 125 U. S. 345, 355. And it 
may even provide that the whole cost of the im¬ 
provement, including the expenses of the proceed¬ 
ing, shall be spread by way of assessment oveij all 

i 

of the property thereby benefited in the proportion 
of such benefits. King v. Rudolph, 35 App. Dl CL 
558, 561-562. Such assessments may be subse¬ 
quently made for a public work already done hnd 
against those who have bought the property in the 
meantime. Seattle v. Kelleher , 195 U. S. 351, 359. 
The assessment of such benefits is not dependent 
upon part of the property being taken for puplic 
use. Nor is it limited to property of which a por¬ 
tion is taken for the public use. 

2. In this case we are not concerned with that 
kind of assessment. On the contrary, we are qon- 
cerned merely with the ascertainment of just com¬ 
pensation. Giving consideration, when part o|f a 
tract of land is taken, to the direct and special 
benefits resulting to the part not taken is not the 
assessment of benefits under the taxing power. 
It is a part of the process of arriving at compensa¬ 
tion which shall be just. Bauman v. Ross, 167 
U. S. 548, 574. Just as the damages suffered by 
the remaining part of the property must be taten 

124467—35 - 3 
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Into account in determining the just compensation, 
so must the direct and special benefits arising from 
the same cause be taken into consideration. Dam¬ 
ages to the residue and special benefits to the resi¬ 
due stand on the same footing and both must be 
taken into account in determining the compensa¬ 
tion to which the owner is entitled. They are both 
proximate consequences of the application of the 
principle of just compensation. The words of the 
Fifth Amendment, it will be remembered, are “nor 
shall private property be taken for public use with¬ 
out just compensation.” Compensation is allowed, 
therefore, only for property taken. Where only 
part of a tract is taken, a narrow construction 
would apparently limit compensation to the fair 
market value of the part appropriated to public 
use. But it is universally agreed that where part 
of a single entire tract of land is taken for public 
use, just compensation includes not only the mar¬ 
ket value of the part taken but also any actual dim¬ 
inution in the value of the part left to the owner. 

But the damage to the remainder, which is to be 
included in the compensation, is not an imaginary 
but an actual damage. The owner is not entitled 
to compensation for loss which he has not in fact 
sustained. The damages, therefore, must represent 
this actual net loss. 

Just compensation for taking part of an 
entire tract of land for public use cannot, 
we think, be ascertained without considering 
all the proximate effects of the taking. 
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These are the withdrawal of the part taken 
from the dominion of the former owner, j the 
damage done to the residue by the separation, 
and the benefit immediately accruing to!the 
residue from the devotion of the part tafven 
to a public use. Just compensation is ascer¬ 
tained by combining the pecuniary value of 
all these facts; if any be excluded, what is 
given is more or less than is just. The v^lue 
of the land taken is no more essential to just 
compensation than is satisfaction for jthe 
damage done to the residue, nor is it more 
exempt from diminution on account of jthe 
benefits conferred. 

The State, etc., v. Chosen Freeholders of 
Union County, 63 N. J. L., pp. 155, 163-|64. 

Mangles v. Chosen Freeholders, 26 Vrdom 
(N. J.j 88. 

The advantages which these cases offset against 
the compensation are advantages individual and 
special to the property partly taken and not merely 
the general benefits common to other property] in 
the same neighborhood. Cases of the sub-class rep¬ 
resented by Marvland and Virginia allow these hd- 
vantages to be offset against the damage to the part 
remaining. But the cases following the preponder¬ 
ant rule hold that such direct and special benefits 
may be set off not merelv against the damages for 
the residue but the compensation for the part jac- 
tually taken. C. & 0. Canal v. Key, 3 Cr. C.| C. 
599, 601; Butchers &c Asso. v. Commonwealth, jL69 
Mass. 103, 118; Lewis v. Seattle, 5 Wash. 751, /|58. 
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The advantages or benefits which the court below 
permitted the jury to take into account in this case 
were of this direct and special character. By the 
establishment of the new avenue from Union Sta¬ 
tion to Pennsylvania Avenue, appellant’s property, 
pocketed in an obscure street and having an outlook 
only upon a row of houses, was placed in a position 
of great prominence visible all the way across the 
Capitol Grounds as far as the Capitol itself and 
having a new frontage on a magnificent thorough¬ 
fare 160 feet wide. Rec. pp. 26-27, 28, 29; U. S. 
Exhibit 1, Addition to Record. That the cutting 
off of the 814 sq. ft. of appellants’ property for this 
avenue, which tliev claim to have diminished the 
value of their property to so great an extent, con¬ 
ferred a direct and special advantage upon the por¬ 
tion of their property remaining, is too obvious for 
comment, and that these advantages enhanced the 
value of that property is indisputable. Rec. p. 26. 

It was such direct and special benefits that the 
court instructed the jury to take into consideration. 
Rec. pp. 31-32. Instruction VIII told the jury 
that, in ascertaining the just compensation for the 
part condemned, they 

should take into consideration not only the 
fair market value of the part of the tract 
actually taken for public use, but also, by 
wav of addition, anv damage to the remain- 

7 %j O 

ing part caused bv the severance from it of 

Ox m/ 

the part taken, and also, by way of reduc¬ 
tion from the whole compensation to be paid 
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by the Government any direct and special 
benefit or advantage enhancing the valu^ of 
the remaining portion caused by the appro¬ 
priation of the part taken to the public |use 
authorized by Congress. Rec. p. 31. 

'The court continued: 

Special benefits that may be taken i;nto 
account in determining the just compensa¬ 
tion for the part of the land taken are such 
benefits or advantages as are directly con¬ 
ferred upon the remaining part of the lhnd 
by the physical relation of the public im¬ 
provement to such land and not such benefits 
or advantages merely as are shared by the 
community in general or enjoyed in common 
by the owners of other lands in the vicinity 
of the public improvement but no part of 
which is taken for such improvement, j 

If the public improvement has a direct [ef¬ 
fect upon the physical character or situation 
of the remaining portion of the land asjby 
giving it street frontage which it did not 
have before or by causing it to front oil a 
wider and more desirable street with a r.ew 
and different outlook superior to that for¬ 
merly possessed and thereby enlarges or in¬ 
creases the usefulness of such remaining por¬ 
tion and enhances its market value, the hd- 
vantages thus conferred by the improvement 
are special benefits within the meaning of 
these instructions and should be taken ifito 
account in determining the just compensa¬ 
tion payable for the property taken. Such 
benefits are none the less special because 
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they are enjoyed by other lands having the 
same or a similar relation to the improve¬ 
ment. Pee. p. 32. 

Applying these principles to Parcels I, II, and 
XXIX. part of each of which was taken, the court 
gave the following instruction: 

In the case of Parcels I, II, and XXIX, 
where the property taken is a portion of a 
larger tract belonging to the same owner, 
if the jury find from the evidence that the 
value of the remaining portion of the 
owner’s property will be diminished below 
what it would otherwise be worth bv rea- 

4/ 

son of the separation from it of the portion 
taken for public use, the jury should in¬ 
clude the amount of such diminution in as¬ 
sessing the compensation for the portion 
actually taken. 

On the other hand, if they find from the 
evidence that the value of the portion re¬ 
maining will be enhanced over what it would 
otherwise be worth by reason of the separa¬ 
tion from it of the part taken for the public 
use, they should reduce the compensation for 
the portion taken by the amount of such 
enhancement. 

And if the jury find in the ease of Parcels 
I, II, and XXIX, or any one of them, that 
the separation of the part taken for the pur¬ 
pose of using the same as part of a new ave¬ 
nue 160 feet wide, forming the western 
boundary of the Capitol Grounds and ex¬ 
tending from the Union Station Plaza to 
Pennsylvania Avenue, will enhance the value- 
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of such remaining portion by giving it a pew 
frontage on said avenue overlooking such 
grounds or otherwise conferring on it sbme 
direct, special, and peculiar advantage, fhev 
should reduce the compensation for the por¬ 
tion taken by the amount of such enhance¬ 
ment in the value of the remaining portion. 
Rec. pp. 32-33. 

3. The fallacy that the consideration of direct 
and special benefits in determining just compensa¬ 
tion when part of a tract of land is taken is an eker- 
cise of the taxing power underlies that part of j ap¬ 
pellants’ argument which insists that such benefits 
cannot be considered in the case of Parcel II be¬ 
cause other properties, no part of which was taken, 
are also benefited by the new avenue. The cjises 
cited by appellants in this connection are simply 
irrelevant. They deal with taxing statutes provid¬ 
ing for the assessment generally against all prop¬ 
erty benefited. For example, the Drainage District 
statute in Houck v. Little River District, 239 U. S. 
254, 259. 

Appellants argue that the consideration of spe¬ 
cial benefits resulting from the application of a 
part of their property to the public improvement 
is unconstitutional because “other property own¬ 
ers who may be benefited to an equal or greater! ex¬ 
tent are not subject to any assessment whatever.” 
This is the same fallacy in another form. The 
question is not equality in taxation but the ascer¬ 
tainment of just compensation. It is no objection 
to considering all the elements of just compehsa- 
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lion that the creation of the avenue may also have 

%/ 

benefited other property. 

The advantages of more convenient access 
to the particular lot of land in question and 
of having a front upon a more desirable 
avenue are direct benefits to that lot giving 
it increased value in itself. 

Alien v. Charlestown, 109 Mass. 243, 246. 

As said in that case (p. 246), benefits thus en¬ 
hancing the value of the property itself are none 
“the less direct and special to the land of the peti¬ 
tioner because other estates upon the same street 
are benefited in a similar manner.” 

The principle applied in offsetting benefits 
against compensation for the part taken is simi¬ 
larly stated by the Supreme Court of Washington: 

It is generallv held that only such benefits 
as are special and peculiar to the particular 
property can be taken into consideration. 
But the laying out or widening of a street 
may be a special benefit to the property 
abutting thereon, and this benefit may be 
offset against the damages to the owner 
whose land is taken therefor, although 
partiesi upon the opposite side of the street 
are similarly benefited and are not charge¬ 
able therewith, for the reason that none of 
their lands were appropriated and no dam¬ 
ages were claimed by them. Hilbourne v. 
Suffolk, 120 Mass. 393; Donovan v. Spring- 
field, 125 Mass. 371; Cross v. Plymouth, 125 
Mass. 557; Abbott v. Cottage City, 143 Mass. 

521 (10 N. E. Rep. 325); Prosper v. Com- 
» 
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missioners, 27 Kan. 391; Allegheny v. Bf\tek, 
99 Pa. St. 152. ' j 

Lewis v. Seattle, 5 Wash. Rep. 741, 758. 

| 

Third Point ! 

Statutes are not needed to authorize consideration ofj the 
damages and advantages to the part of the property not 
taken 

It is error to suppose that the right to set off 
against compensation the special advantages to the 
remaining part of the tract exists only by virtue of 
some statute to that effect. Unless such deduction 
constitutes an appropriate way of arriving at the 
just compensation actually due the owner, no stat¬ 
ute could make it so. The set-off of actual benefit 
against claimed damages to the remaining lan|i is 
necessarily involved in the very process of ascer¬ 
taining the just compensation for the loss rejallv 
occasioned bv the taking. 

This question was disposed of in the early period 
of our local jurisprudence. Chesapeake and Ohio 
Canal Co. v. Key, 3 Cr. C. C. 599, 601. j 

Chesapeake and Ohio Canal Co. v. Union Bank 
of Georgetown, 4 Cr. C. C. 75, 80. | 

Bauman v. Boss, 167 U. S. 548, 570. 

In Chesapeake & Ohio Canal Co. v. Key the 
property owner challenged the constitutionality of 
the charter of the canal because in providing if or 
compensation for land taken it allowed the benefits 
accruing from the work to be set off not merely 
against the damages for the residue, but the cbm- 
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pensation foi* the land actually taken. Chief 
Judge Cranch answered: 

It is contended that the constitution pro¬ 
vides a positive, not a conjectural compensa¬ 
tion: that under the provisions of this char¬ 
ter, it may happen that no compensation at 
all may be made; that the expected benefits 
which the jury shall have estimated may 
never arrive: and that, therefore, the jury 
should not have been required, by the char¬ 
ter, to consider them in their estimate of 

value and damages. 

* * * * * 

If the jury had not been required by the 
charter to consider the benefit, as well as 
the damage, they would still have been at 

liberty to do so, for the Constitution does not 

•/ • 

require that the value should be paid, but 
that just compensation should be given. 
Just compensation means a compensation 
which would be just in regard to the public 
as well as in regard to the individual; and 
if the jury should be satisfied that the indi¬ 
vidual would, by the proposed public work, 
receive a benefit to the full value of the prop¬ 
erty taken, it could not be said to be a just 
compensation to give him the full value. If 
the jury would have a right to consider the 
benefit, as well as the damage, without the 
provision of the charter which requires them 
to do so, the same objection would still exist, 
namely, that under the provisions of the 
charter, it might happen that no compensa¬ 
tion at all, or at most, a nominal compensa¬ 
tion, would be made. The insertion, there- 


fore, of that provision in the charter which 
requires the jury to do what they would be 
competent to do without such a provision, 
and which, in order to ascertain a compensa¬ 
tion which should be just towards the public, 
as well as just towards the individual, [they 
ought to do, cannot be considered as repug¬ 
nant to the Constitution. 

Chesapeake & Ohio Canal Co. v. Key 
(1829) 3 Cr. C. C. 599. 601. 

A little later in Chesapeake and Ohio Canal Co. v. 
Union Bank of Georgetown, the contention was re¬ 
peated. Chief Judge Cranch again answered: 

The benefits to be derived, therefore, mav 
be as well set off against the value oi| the 
land as against the damages, and we seb no 
reason why the jury may not find the rbsult 
in one entire sum. I 

Chesapeake and Ohio Canal Co. v. U\iion 
Bank of Georgetown, 4 Cr. C. C. 75, 80. 

Both of these passages are cited with approval 
in Bauman v. Ross, 167 U. S. at pp. 570-571. In 
delivering the Court’s opinion Mr. Justice Cfrray 
observed (pp. 570, 571): 

This legislation of Congress and these de¬ 
cisions of the Circuit Court of the District 
of Columbia authorizing the setting off of 
benefits against the value of land taken, as 
well as against additional damages, for the 
construction of a canal, are in accord with 
the statement of Chief Justice Waite, 

i 7 

speaking for this Court in 1881, that the bon- 
struction of a canal “might confer benefits 
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that would be a just compensation for the 
private property taken for its use." Ken¬ 
nedy v. Indianapolis, 103 U. S. 599, 605. 


That the Act of March 1, 1929, c. 416, makes no 
provision for assessing special benefits where part 
of the land is taken is thus wholly immaterial. 


Like the Act of Aug. 30, 1890, c. 837, Sec. 3, after¬ 
wards carried into the District Code as Sec. 483, 
484, etc., the object of the Act of March 1, 1929, 
“was to make a change only in the persons who 
should assess the compensation, not in the rule of 
assessment." Bauman v. Boss, 167 U. S. 548, 573. 

The Act of March 1, 1929, nowhere attempts to 
lay down the measure of compensation or the 
method of its ascertainment. It is essentially a 
procedural Act, regulating the form and manner 
of procedure and not the substance of the inquiry. 

That some other Act of Congress, whether passed 
on the same or another day, included a superfluous 
provision for the assessment of benefits whenever a 
part only is taken, proves nothing. No statute 
could make such benefits an element in the ascer¬ 


tainment of the compensation unless they were 
intrinsically involved in the concept of just com¬ 
pensation. 

It is interesting to note that the statute appel¬ 
lants cite, Act of Mar. 1, 1929, 45 Stat. 1437, 1438, 
while it provides for benefits to the remainder of 
the tract, makes no provision whatever for dam¬ 
ages to the remainder. Yet nothing is more firmly 
settled that damages to the remainder, although 


not mentioned, must be taken into account in j de¬ 
termining just compensation. Sharp v. United 
States, 191 U. S. 341, 351-352. The elements of 
just compensation under the Constitution are be¬ 
yond and independent of procedural acts. 

Still less in point are the other District of Colom¬ 
bia statutes referred to by appellants, namely Tit. 
25, Secs. 58, 82 District of Columbia Code. Tjiey 
are both statutes for the assessment of benejfits 
against all property benefited. The former pro¬ 
vides for the assessment of benefits, to the extenj of 
the damages awarded plus the costs and expense$ of 
the proceeding against all property on either sidS of 
the street and “all other lots, pieces, or parcel^ of 
land which the jury may find will be benefited” 
Sec. 82 et seq. similarly provides for the assessment 
of benefits against all property benefited whether 
taken or not, and for that reason makes a special 
provision that if a part only is taken the jury in 
determining its value shall not take into considera¬ 
tion any benefits to the remainder, leaving such 
benefits to be assessed in the same manner as 
against all other property. This special exception 
is a recognition of the principle that apart from 
the statute such benefits would be considered in 
determining the value. In a word, while a statute 
is not necessary for the consideration of such bene- 

I 

fits in determining just compensation, the legisla¬ 
ture may, if it wishes, exclude by statute the con¬ 
sideration of such benefits. 


i 
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It is hardly necessary to notice appellants' sug¬ 
gestion, made here for the first time, that the ave¬ 
nue provided for by the Act of March 4, 1929, c. 
708 (45 Stat. 1694) is not an avenue at all. Appel¬ 
lants' pretext 1 for saying this is that “the fee sim¬ 
ple title to the land will be in the United States.’' 
But the fee simple title of all of the streets of the 
City of Washington is vested in the United States. 
Van Ness v. Mayor &c. of Washington, 4 Pet. 232, 
285-286. 

The new Louisiana Avenue connecting Union 
Station and Pennsvlvania Avenue is established 
by the same authoritv as that bv which all other 
new streets in this District are established. The 
title to the street and the relation of abutting own- 
ers to it are the same as in the case of anv other 
street. “Congress has absolute authoritv to regu- 
late the disposition and use that shall be made of 

the streets in this citv.” Baltimore & 0. R. Co. 

%/ 

v. Fitzgerald, 35 App. D. C. 116, 122. 

The fact that the Act of March 4, 1929, provides 
that all land acquired, including streets and road¬ 
ways, shall be a part of the Capitol Grounds under 
the jurisdiction and control of the Architect of the 
Capitol is absolutely immaterial. Congress, ex¬ 
ercising its power of exclusive legislation in this 
District, may employ any instrumentality it pleases 
for the execution of its purposes. The Commis¬ 
sioners are but administrative officers having only 
such powers as Congress may choose to confer upon 
them. Fay v. Macfarland , 32 App. D. C. 295, 299. 



The sum of the municipal powers of jthe 
District of Columbia is neither vested in jnor 
exercised by the District Commissioners. 
They are, on the contrary, vested in ithe 
Congress of the United States. 

District of Columbia v. Bailey, 171 Uj S. 
161, 176. | 

Fourth Point 


Appellants rely on cases overruled in Bauman v. Ross 

The doctrine announced in Chesapeake and Ohio 
Canal Co. v. Key was never questioned in the dis¬ 
trict of Columbia until doubt was thrown upon it 
for the time being by the Court of Appeals ai it 

existed a few vears before the decision in Bauman 

«/ 

v. Ross. That case expressly overruled the at¬ 
tempted innovation and settled the law for this 
jurisdiction. 

Thus, District of Columbia v. Prospect Hill Cem¬ 
etery, 5 App. D. C. 497, is not law. While the de¬ 
cision in the Prospect Hill Cemetery case was lim¬ 


ited to the proposition that part of the cost ojf a 
public improvement could not be cast upon the ad¬ 
joining property at least “without the warrant of 
a statute distinctly so providing” the language of 
the opinion shows that the then majority of this 
Court believed that to do so at all was inconsistent 

i 

with the principle of compensation guaranteed! by 
the Constitution. And in the later case of Baunian 
v. Ross, 9 App. D. C. 260, the same majority re¬ 
jected the legality of a set-off of advantages agaipst 



the value of the laud taken even under a statute 
expressly so providing. This erroneous conception 
was wiped away by the decision in Bauman v. Ross, 
where it was said: 

The position thus assumed by the major- 
itv of that Court is not onlv against the uni- 
form course of previous legislation and de¬ 
cision in the District of Columbia, but it is 
opposed to the great preponderance of the 
authorities elsewhere. (167 U. S. at pp. 
573-574.) 

The right to such a set-off is inherent in the verv 
■concept of compensation. 

The just compensation required by the 
Constitution to be made to the owner is to 

be measured bv the loss caused to him bv the 

%/ 

appropriation. He is entitled to receive the 
value of what he has been deprived of, and 
no more. To award him less would be un¬ 
just to him; to award him more would be 
unjust to the public.’’ 

(Bauman v. Ross, at p. 574.) 

Applying this principle, the court went on to say: 

Consequently, when part only of a parcel 
of land is taken for a highway, the value of 
that part is not the sole measure of the com¬ 
pensation or damages to be paid to the 
owner; but the incidental injury or benefit 
to the part not taken is also to be considered. 
Wlieh the part not taken is left in such shape 
or condition as to be in itself of less value 
than before, the owner is entitled to addi¬ 
tional damages on that account. When, on 



the other hand, the part which* he retains 
is specially and directly increased in vjilue 
by the public improvement, the damagejs to 
the whole parcel by the appropriation of 
part of it are lessened. If, for example, 
by the widening of a street the part which 
lies next the street, being the most valuable 
part of the land, is taken for the public use, 
and what was before in the rear becomes the 
front part and upon a wider street, and 
thereby of greater value than the whole was 
before, it is neither just in itself, nod re¬ 
quired by the Constitution, that the owner 
should be entitled both to receive the full 
value of the part taken, considered as front 
land, and to retain the increase in value of 
the back land, which has been made front 
land by the same taking. (167 U. S. atj pp. 
') i 1—o i o.) 

As shown in Bauman v. Ross, this principle is 
of ancient date and in no wise dependent i^pon 
statutory provision. An illustration of tips is 
given by Mr. Justice Gray in referring to the jease 
of the Massachusetts Statute of 1781, c. 67, See. 4: 

Although that statute made no menticn of 
benefits, the Supreme Judicial Court of the 
State, in 1807, speaking by Chief Justice 
Parsons, and laying down “the principles 
of law which ought to direct these proceed¬ 
ings 7 ’, said “In estimating the damages], the 
committee are not confined to the value of 
the land covered by the road, and the expense 
of fencing the ground. The owner may suf- 


fer ltmcli greater damage by the road depriv¬ 
ing him of water, or bv otherwise rendering 
the cultivation of his farm inconvenient and 
laborious: or it may happen that the new 
high wav mav essentiallv benefit his farm, 
and that he mav suffer verv little or no in- 
jury by the location. The estimation ought 
therefore, to be according to the damage 
which the owner will, in fact, sustain in his 
property by the opening of the road.” 
Commonwealth v. Coombs, 2 Mass. 489. 491. 

Bauman v. Ross, 167 U. S. 548, 575-576. 


Only after having been judicially in force for a 
full generation was the principle embodied in the 
Massachusetts Revised Statutes of 1836 (167 U. S. 
at p. 576). 

Fifth Poixt 


The question put on cross-examination to the witness 
Houghton was a legitimate exercise of the right to test 
an opinion witness 


1. The single remaining exception goes to a point 
of detail, namelv, whether counsel cross-examining 
appellants’ expert valuation witness, could ask him 
this question: “I was going to ask you to assume 
that you have for sale here this triangular piece of 
land containing 814 square feet; what would that 
bring in the market, as a fair market value?” Ap¬ 
pellants objected to this “upon the ground that an 
appraisal could not be put on an isolated piece of 
ground containing 814 sq. ft.” Rec. p. 24. The 
objection was overruled. The witness answered 
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that he believed that a triangular lot in this loca¬ 
tion with a frontage of about 41 ft. on First Stifeet 
and 41 ft. depth would be worth about $7.50 a toot 
and that a person could well afford to pay $7.o0 a 
foot for it and build a one or two-storv building and 
would get a good income out of it on that bajsis. 
Fee. p. 24. The witness’ answer demonstrates that 
the assumed basis of the objection was unsoujnd. 
For the objection was that no valuation could! be 
put on such a small isolated piece of ground; 
whereas the witness says that it would have a large 
market value, it could be advantageously improved 
and would bring him a good revenue. It is sub¬ 
mitted that there is nothing in this exception. 

It should be noted that while this witness on 
direct examination did not specifically mention 
damages to the remainder of the property his valu¬ 
ation was based on the theory that the 814 sq. ft. 
taken should be given a value out of all proportion 
to the value of the other 10,219 sq. ft. because phe 
front of the property was being taken off. Mani¬ 
festly, then. his valuation of the 814 sq. ft. at $16.00 
a square foot did take into consideration the 
injury to the remaining property. This is shown 
bv his admission on cross-examination that he 
believed 44 that there is a reasonable damage to ilie 
remainder by the cutting of the lot from a regular 
shaped lot to an angle on the front” (Fee. p. 24). 
Notwithstanding his verbal disclaimer that in 
reaching his valuation of $16.00 a square foot he 
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did not reach it bv determining “how much of that 
is the market value of the land taken and how much 


of it is for damage to the remainder”, lie did in 
fact include both damages and value in his $16.00 
a foot valuation, although lie would not or could not 
state how much was one and how much the other. 


Manifestly it was within the right of the cross- 
examining counsel to test the basis of this general 
conclusion and ask the witness concerning the 
elements which would warrant the witness in 


placing so high a valuation on the portion taken. 
In a word, the cross-examining counsel had a right 
to find out whether the witness was doing what in 
his words he claimed to do, namely, value the part 
taken without regard to the damages to the residue, 
and, if it turned out that the witness had really done 
what he claimed to have done, to test the reasons 


why the witness on his direct examination had 

•j 

stated a general conclusion, without determining 
how much of his appraisal was the market value of 
the land taken apart from any damage to the 
remainder. 


2. In support of this exception, appellants cite 
cases, such as Scott y. St. Paul & Chicago R. Co., 
21 Minn. 322, 324, and C. & E. R. R. Co. y. 
Blake, 116 Ill. 163, 168-170, holding that the own¬ 
er is entitled to compensation based on the value 


of the part taken, considered in its relation to the 
whole of his property. This no one disputes, and 
the court so charged the jury. That is precisely 


the compensation the owner receives 


Yviien lie is 


* 


ges 

the 


given the value of the part taken together with hny 
diminution in the value of the residue caused by 
the separation of the taken part and less any | en¬ 
hancement in the value of the residue directly! re- 

i 

suiting from the same cause. A few cases are cited 
in which questions as to the value of the part tajken 

i 

have been excluded on the ground that they wcjuld 
tend to lead the jury to value the taken strips as 
isolated properties without regard to the effect on 
the remainder. There was no such possibility here, 
for the whole case was tried, and the court | in¬ 
structed the jury on the basis that the property 
owners were entitled to compensation not only for 
the value of the part taken but also for all dama 
to the part not taken, that is, compensation for 
total effect of the condemnation on the property of 
the appellants as it then existed. Rec. pp. 31- 
33. There was no possibility of the jury’s being 
misled as to the rule of compensation. Thus dny 
error in admitting the particular question, if eriror 
it could be called, was neither substantial ^ior 
prejudicial. 

But the allowance of the question, we submit, 
was not error. It does not follow from the con¬ 
ceded principle of compensation that a witness ex¬ 
pressing a general opinion concerning the value of 
the property for which compensation is to be made, 
is exempt from questions testing the elements | of 
his opinion, even though the question does not pr¬ 
elude all the various elements of value in arriving 
at a conclusion. Unless condemnation proceedings 
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are to degenerate into mere competitions between 
the hardest-swearing experts, all expressions of 
such opinion must be subject to a wide latitude in 
testing their rationale. 

The trial judge has a large discretion in 
allowing cross-examination of witnesses 
where market value is involved, and where 
expert witnesses are resorted to to establish 
such value. We shall not, therefore, burden 
this opinion by setting out the evidence upon 
which these questions arose. It is sufficient 
to sav that the witnesses in giving evidence 
upon direct examination were asked to fix, 
and did fix, the value of the property con¬ 
demned, and the damage which, in their 
opinioki the defendant's would suffer by rea¬ 
son of the construction of the appellant’s 
line of railroad. The questions to which ex¬ 
ceptions were taken arose generally when, 
upon cross-examination, the witness was 
asked concerning the method by which he 
had arrived at his conclusion as to the dam¬ 
age, what elements of damage he had consid¬ 
ered, and his reasons for his opinion. No 
doubt great latitude was given in both the 
direct and cross-examination of all the wit¬ 
nesses, but great latitude should be allowed 
in cases of this character, because the ob¬ 
jects of such cross-examination are princi¬ 
pally to determine the credibility of the wit¬ 
ness, and whether or not the element of dam¬ 
ages which he has considered is proper or 
improper to be considered, and whether he 
has taken into consideration all the elements- 




of value in arriving at a conclusion. 
have gone through the entire evidence, and 
are satisfied that no reversible error asi to 
these particular questions has occurred. 

Seattle & Montana Ry. Co. v. Roeder\ 30 
Wash. 244, 249-250. 

As said by the Supreme Court of California: 


Great liberality is properly extended in 
such cross-examinations; and for the pur¬ 
pose of testing the knowledge, judgment j or 
bias of the witness the liberalitv is widely 
exercised. In such cases, and for such pur¬ 
poses, much must be left to the discretion of 
the trial court, and it is onlv for an abusd of 
discretion that its action should be im¬ 
pugned. 

City of Santa Ana v. Karlin, 99 Cal. 538; 
34 Pac. 224, 227. 

3. Only two of appellants’ cases have any relation 
to any question of evidence. Neither supports their 
contention. One of them, Dept, of Public Works, 
Appellee, v. Griffin, 305 Ill. 585, is not an authority 
for but against appellants. That case holds that the 
value of the part taken and the special advantages 
to the part not taken are items which must be kept 
separate and distinct. There, on cross-examina¬ 
tion, the owner’s counsel sought to ask the con¬ 
demning party’s witness whether it was not a tfcct 
that the irregular shape of the strip taken by fhe 
railroad would affect the value of the land; whether 
there would be any market for ground cut ritht 
through the field in that manner; and what was the 
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fair value of the 3.52 acres out of the 71 acres, con¬ 
sidering the manner in which it was taken. Pp. 
587-588. The exclusion of these questions was sus¬ 
tained on the ground that they “necessarily in- 
eluded the injury to the remainder of the farm as 
an element of damage” and therefore violated the 
rule that the two items of assessment should be kept 
separate and distinct. P. 588. Appellants conten¬ 
tion here is just the opposite, namely, that these 
items cannot be dealt with as separate and distinct 
elements. 

The other case, Lough v. Minn. & St. L. R. Co., 
116 Iowa 31, has no application. That was not a 
case of cross-examination. The rulings on evi¬ 
dence held to be error were (1) limiting the wit¬ 
nesses on market value to a consideration of the 
particular use to which the owner had said he 
contemplated applying the property, and (2) al¬ 
lowing the railroad company to examine its expert 
witnesses as to the value of a part of the farm 
crossed by the road separate from the other por¬ 
tions thereof. 

The first ruling was perhaps right, for, as the 
court below instructed the jury here, the value of 
land is not’ limited to the use to which the owner 
is applying it but extends to the most valuable use 
for which it is available. As the second question 
was not one of cross-examination, the Court was 
perhaps right also in holding that the condemning 
party should not limit its witnesses to the value of 
a part of the farm crossed by the railroad separate 



I 

from the other portions thereof. For as the Ccjurt 
seemed to think, this might appear to lay dowh a 
wrong measure of compensation. 

Such, however, is not the case here. The iole 
objection made by appellants to the question asked 
their witness was “that an appraisal could not} be 
put on an isolated piece of ground containing ^14 
sq. ft.’' Rec. p. 24. The witness’ answer com¬ 
pletely negatived the assumed basis of this objec¬ 
tion. For he testified that a value, and a very lajrge 
value at that, could be placed upon it. The argu¬ 
ment now made in support of this exception seims 
to be an afterthought. The question was not ob¬ 
jected to on the ground that it had the effect of 
confining the jury to an erroneous measure of com¬ 
pensation. Indeed, such a ground could hardly 
have been urged. For, as already pointed but, 
the whole case was being tried on the principle 
that the owner was entitled not merely to the vdlue 
of the 814 sq. ft. taken but to any resulting diminu¬ 
tion in the value of the rest of his property. | 

It is plainly unnecessary to follow appellant^ in 
their discussion of the amount and propriety of 
the verdict. We have no doubt that the jury took 
into consideration the obvious benefits accruing to 
appellants’ property and also declined to accfept 
their grossly exaggerated estimate of the cost of Ire- 
building the wall. The verdict was amply slip- 
ported by the evidence. The Act of March 1,1^29, 

i 

authorizes the trial court to set aside any award, hot 
only upon the same grounds as any common Jaw 
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verdict, but also upon the ground that the award 
is grossly excessive or inadequate or otherwise un¬ 
reasonable and unjust. Nevertheless the justice 
who heard all the evidence refused to disturb the 
verdict. 

It is respectfully submitted that the judgment 
should be affirmed. 

Harry W. Blair, 

Assistant Attorney General, 
Henry H. Glassie, 

Special Assistant to the Attorney General, 

Alexander H. Bell., Jr., 
Special Assistant to the United States Attorney . 
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